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These prbceed1ngs were complled from two separate instjitutes ent1tled A

* R Faad

"Alternatives to L1t1gat10n‘ The NecessLty for Parent Consultatlon whlch

Suw

were held in Ann Arbor on November l8 19 1976 and again on. January 20-21, 1977

The Institutes were funded through grants from the U.S. Officde of. uducat1on, i

‘e

Department of Héalth Educatiod and Welfare and’ sponsored by the, chhigan A
v . PR

Department of Educatlon, Special Educat1on Services, -and tie Instlcute for the

R I

~

Study of Mental Retardatlo?fand Related,D1sab111t1es‘of The Un1vers1ty wi
v .

xglchlgan. Dr. William C/-Rhodes was the Conference D1rector for both conferénces.
BN ) . i

. Inst1tute partlc'pants 1ncluded d1rectors of spec1al educat1on, schopol

. 5 ’ .
> %: . B
resented here: are composites of presentations tiade at both
p . p )

A \ ./ JERICNEE N '
ever possible; questions @rom the sessions have been edited into

ingtitutes. Wh
or addressed djrectly in the .texts of the presgntations.
? v K

'

THe pre enters at the institutes were: . 7y
./ N :

Jul1us S. Cohén, Ed.D. Deputy Director, Inst1tute ‘for the Study of

ental Retardatlondand Related Disabilities,and Professor of Special
Education, School of EducatLOn, The University of Michigan y
Junious Williams, J.D., Associate Director, Project for Fair Administra-
tion of'Student‘Discipline, School of Education, The bnivers1ty of Mich1gan

L]

Lynn K. Brown, Ph.D. , Program Associate £n Psychology, Institute,fotr the
Study of Mental Retardation and Related Disabilities, and Assjistant
Professor of Psychology, Department'of Psychelogy, The University of Michigan

William C. Rhodes, Ph.D. 5 Program Director for Psythology, Institute for
the Study of Mental Retardation and Related . Disabilities, and Professor
of Psycnology, Departnent of Psychgdogy, The University of Michigan
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Tne Iunstitute Researchn Ass}stants were: -
. ' Jeffry Ackermigp.~”
Gary D. Basg-~
Anthony,yf'Jackspn

: g Dwight“H. Sweeney V L

: . The Research Assistants had primaty respomsibility to assist in institu

-~ .

designy develoﬁment of pre-institute materials, site preparation, accommoda-

) tion dhd transportation arrangemen s; and desigh of the institute‘evaiuation
. . . ..,.Q v . N T .
-+ and follow-up. In addition, they.dere very helpful beth to presenters and

‘pariigipa ts during the actual institutes by proé}ding other support service
i .

. °

- - - .

as they became necessary. '
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LITIGATiON AND PSYCHO-EDUCATIONAL SERVICES

il N » . 3 »

X .
This ‘paper addresses issues in litigation by firgt 'developing some ‘
. . R . - .

.. . R
overall background materials to establish a common reference point, and

then by looking at sbme of the implications of these -isshes on ptofessional

EN .

practice. Perhaps the most important thing to understand is the current ~

«
N * hd [y
’

tone and values of this soriety as.ind%viduals seek recourse in the courts

’ 4 h »
~

) . S ’ <,
to resolve problems between service providers and consumers. Evernyone is

- i) ' .
aware of the growth of medical malpractice suits and the resultant increases

in malpractice -insprance that’has occurred. . It is probable that at least

I

) . e « - © .
part of this ,problem is a result of the distancing that occurs between the
3

physxc1an.and the patients the 1ack of a relatlonshlp and the relative ease '.

- . N
.

of 1n1%§at1ng Jlawsuits. As, in medicine, there is a growth of maIpractlce

sulézﬂhg in st attorneys.

’»

[ - 1]

I have speculated about the 11ke11hood of malpractlce sults agalnst
\ EY \ . ¢

personnel in the educatxonal service system; admlnlstrators, teachers, ‘psychol-

~

) - . v -
. - . 2
//—"\T\bBEists, social workers and others, and educational malpractice suits are o

. ] :
bejng filed. At a time when people ténd to think of the courts as a way of

redress;ng prdbléms, when there is growth of the consumer poveﬁent and con- -

-
- . «

* sumers’ efforts to make indbstfy and service agencies-responsible for what~

¢ k4

they do, peéple use the courts more frequently. Litigation is oftén the

first action thought of, rather than an ultimate step.
[y A : ’
Another national tfend is the growing cdncern in terms' of children's

. (23 . P - . R hd . . —

‘rights. Only recently have children been récognized as individuals with )

-

their own rights. 'Rights which must be protectedafor the child's interests

>

may be different from those of the parents. We need to view the child as.an

s independent-entity, @eparate from .the parents. For example, there have been

Q ) _ . ’ "3‘10 . .

.-




13 . - . .

. ® .
a number of law suits centering around "voluntary" commitment of minors. SA )

. . e T
[

3 : ! (3 (3 (3 (3
commitment is called voluntary because the parent or guardian signs permission .

[

for‘the child. 1If you sign yourself into a mental hospital, that is a:volun- '

tary commitment. But is it truly voluntary if the parent requests commitment - ’

. ‘ Y o
or a child? Does the child have the right for separate representation in the
‘ * A} N / . RS

courts? In another area, can a minor get an abortion without the ‘parents'

permission? A third example is in divorce cases where until recently, the, *
L]

< - Al ¢ -

child was "represented"” by the parents' lawyers. ' In all of gﬁese areas, court
. ] , " . . |
decisions and actiéns show that the interest of the children axe separate from

' » N - ;

those of the parents and the chilﬁrén have a right to be represented separately.

" It is interesting to note tha, extent to which courts are involved with
. ~ I . N v

-
. .

1;tigation fbr children as separate from the parenﬁs. Howgcgr, in(th; area .,

of edgéégipnal services, it seems most likely fh;t parxents will continue to ]
be a st;ong force, bringing actions o&:behalf of their children, demanding
;hat,services be provideg within m;ndateq 1egislativé, anihistrative, ;né

' ¢
-

‘constitutional parémeters. : . .

A primary area be;ngllitigated is that of quhild's'right to a fair
> ) [N : N : o .

classification. This includes the ‘whole, process of testing, labeling, and "

) placing youngsters into special programs. Included heére is the right to an-- ‘¢
appropriate education, including the rembval of barriers to equal access to
. 4 [} , . w v ¢

an ‘education, ard the understariding that any citizen, any disabled or dis-

‘ ¢

advantaged child in the state, has .the same right to'an equal access to an
. . - & ‘

education as any other child. Unfortunately, the rights of tﬁis group often

< . ~
are not considéred or even understood. .
. @

The schools report that éhey have only so much money and they have all

s !

these normal students to serve. Where, they‘ask, do they get the money to
run the .special education program? If the schopl is short of funds,‘if they _ -
. * « L Y . . .
- . ‘]“1 . 1 o e
: , —a- . ) . .

camasnb

& 1)
) . 1 £ ’ -
N 3 - e




- This is considered separately from right to eduéation because, in the courts,

r
. A R 4’-
can't run all their programs, courts have held that every youngster must share

equally in the shortage. School administrators cannot balance. for all the

. S |
money that they're short by cutting out programs for-pandicapped children.

These children have to have equal access to educdtignal opportunities and
N - »

they have to have pro"ortionally equal dollars spent on them. That more than
=~ . . . S .
that, the education has to be appropriate and adequate for the students! needs.

' .

Now of‘courseh‘schools\don't do that at.all. There are existing programs and

the emphasis is to fit the student into the least damaging one, the best
. C, . . > . :

possible fit, but often these'programs are not the most appropriate and

adequate.to the child!s needs. . - .

There has been cgnsiderable litigation in the right to treatment area.

it generally has been dedlt with separately. It‘is a parallel.of;the right:

to education cases, excépt the focus is on residents of imstitutions.: If .

o S R .
» . . Y N v . ‘

‘you are placed in an institution, it's not a jail and it's not supposed to °
j po

. - - . ’ * P

" be worse than a jail, and theoretically the state has placed you there to

1 4

. . . ) ,

treat you.- They have the responsibility to.treat you, not merely .to provid‘ig-
: . q . - N

~ 4 ¢ ' § _ N

custody. Treatment is required in exchange for the freedonm the person has . -.

given up. Litigation has attempted to secure this right; .

There are an increaSing number of lawsuits in the area of civil righ®s,

the rights of ‘the lelVldual on which the state cannot infringei Included -
. “ e

are the' right for due process, the right for informed consent, the right of

privacx, the right to be represented if there is any hearing or dispute, the

right for the indiVidual to present contrary eVidence and a most important

T b » . -.., «

right the one with which the educational system has great problems, the right .

to have a hearing officer who is impartial and not system related.

[ ' A e v . ~
4 «
‘Another area of litigation has, focused on free movement and fre’! access. -
b . . . 4 1
Efforts’to address this problem gre notiizin terms of laws to remove

- . \U K Y

.

4 ' . . —5—

H




architecxural Barriers, both in public buildings, and in certain private

-
F

buildings.

,tion systems-~both the rolling stocy and the buildings. .

» - . \

Another aspect of fre@ access is-viewed in terms of transporta-

N

For example, much
] 4

‘=to handicapped individuals. -

of the construction of %FSSes in this country is controlded by-a single
. » 5\” . L

company. IE does not appear to be a'oompetitive area and.sd busses are nbdt

* LI
. 5

built to be‘accessible.. They are not as easy to get on and off of because

M y . o

of their high steps "and narrow dqorways. However, there are some companies

» . . [y - -

\

" which build bussesc.that are accessible and have wide doors~-busses that have

> . N . -

the possibility of somebody in a whee}chair getting on and off reiatively
. { ’

easily. . ‘ bt
v

In a recent lawsuit handicapped people were trying to en]oin the local

bus company from using federal funds to bUy busses that were not accessible
"- “\

The"agjendants were arguing ghat they really don't

. N r\\jn

S

have to provide those special busses. They felt they had to have places where’

ghe ﬁué‘stops, to notify people where the stops are, to tell people what the .

e -

schedule is, and to be‘sure to get the bus there. , Now -if you happen, to be

[ - . - . -
. CEAN v . *

,handicapped, and you can't‘éet on'our bus,, that's your problem; it's not the

A few special busses would be'available,‘hut if someone

a

company's. can't use

v

g@he reguiar bus, it is that person S, respons1bility to find another way to

© of their lives.

R
.

- . N N Ay e For

LY ¢ ] . Al
————— & . Vi

travel

A
4 .
. N .

There has‘been'considerable litigation in the area of institutional

'*Lr N

s -

peonage or modern day slavery. The pattern.has been for residents of the
- 1] N

* 0 N oY ) : , x
insti;utions to.be Placed on work assignments which were called training

< T

aSSignments. On occaSion,Gthe an;VldUalS would work on them for the rest

. o ! .
- . .

‘The residents receive no’ pay for work'that clearly helps

to support the functioninq of the facility.. Only recently has litigation KT\\\\ rf .

.
-

forced the Secretary of Labor to recogniZe and*enforce the laws that exist

5 ° .
. .

.
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bu. are not being peid. -, ’ . R

4prob3bly was to control neighborhoads so_that "hippies! couldn}t move in and

’ -
A3 " >
efchLiveJy -kn terms of limiting commupity based residenagg‘ﬁpr retarded, * T

' R
. .

for all citizens 'n tewms of standards of payment for services provided

- e .

also hcld-f£or those péople in institutions”who were placed on work assignments,

1

Comnunity housing for disabled persons often i1s controlled by zoning.-

Cne of the major uses of zening is to preserve certain kinds of neighborhoods.

~
1 °

if there ard& enhough require=-
) ) > :_
mcnts about the size antt~eenstruction of thgt house, an economic basis definess
s .‘ . - i ' L
wh> can liv® in that neidaborhood. Beyond this, zoning laws have defined what \
LR 4 . B

.

If enohgh land is vequiréd around the house and

constitutes a family. The family, .defined in the middle class ethic.of this

socicty, is a grorp of blood-related people. It has beén very difficult to

- »

grt a group home into a single family residential area. A group of-‘.ated

7 * .
>

non ‘ . . .
people have not boen permitted to livetas a family. The original intent ¢
- " / - )

»

]

set- up commungs. However, the same zoning ordinantes have been used very N

&

* B

mentally 111, and other persons. The end result is the isolation of this

- ~

populatioﬁ. Despite talk about normalization, and return to the community, .

. ¢ ' | .
exanination,of the sites allowed for those houses usdally’rcveals that they . ’

- > ‘
fare in the worst part of-the city, a part of the city where few would want
to liwve, or to permit anyone else ,td live. What has been created is

. ® ) . ! . ‘1
N [ . . ‘. S - . . . .
a community based “strip” of jnstitutio™ with a mental retardation facility

L
* -

next to a halfway house for mental%patgents, a drug facility, and so on. They 're
- N ...

O 1 -
all in the sare general™neighborhood, and the 2ondng has been used to countex
. 4 S

o . / - !

an cffort at normalization and integratich into the comminity. The impact-of
. - * oz w
o - . Al

these practices on schools has bcen/Pervasive and can be secen in the class

r .

and *racial ‘mix of students in the néighbnrhOOd schoml. . -

” .

0

¢

!‘{ The next arca of litigation concerns the right to privac‘the right to
. A / a ™ - o

v

make a decision ﬁho%ﬁvpno's own bédy, "¢upecially in terms of st¥rilization.,.

1

, . . B T g
= ‘ I 14 - . o

R ~ v %
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. S
There has been a greaf deal of concern out this, and the choice of an

-

indiiidhal to be sterilized or not to be sterifized is not a simple problem
with whigh to deal. There have been programs, which have required steriliza-

tion. For example, to get out of an institution, one of the things that has

been'reﬁuired is that a resident would have t agree to being sterilized.
! ' AN - ] ‘ * o,

- < < . B

Another example is where sterilization has been\urged upgn people od'welfare[léa“
. of foe
o Dl A

often without their full in%ormed consent for thg procedure. These practlcesr

individual, using the.judgment that he or she has, wants to be ste;ilized

and then can't be. If I were to go to a local physic%an and wanted a vastec-
tomy, the physician would talk to me about what his po#ition is and about my ‘g

* 3 I3 3 i ) \\ I3 r : '
general physical condition; whether I'm able to have thp operation; or whether
N3 . , - . - - s

there is some constrainting, conditiom+~ If I am young, then what does that -
_ < i e .

‘mean in terms of not having children in the futuk¥e. Then the physician would |,

. Y .
ask that I sign the permission slip and!we would proceed., But what 4f I came

to him and also had the label of being mentally retarded,;then there would bé

\ , . .
"a totally diffe;ent situation. I might be denied that service based®on my

label. Even if I'm not adjudged to be 1ncompetent don't have a’ guardlan,*am

. N . roe e

.legally able toisign,” and decide that's what I want to do, I may have great
problems in getting the operatlon. The physiciag may be concerned with a
. . i
possible suit in, the future and not operate.’ Thus, lawsuits can be used on

>
either side in this situation. : .
’ - » H - . ) . ’ ¢
2 . 3 u ~>
A related situation is where parents are worrled about poSSlble pregnancies'

and dec1de to have a sterillzation procedure dqne so th\F thelr,daughter w111

. N %
not be able - to concelve. A recent case was reported in which ‘the family was

petitioning that a moderately retarded girl of aﬁout 12 or 14 be sterilized. ,

4 @ & a2 .«

o 15
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Moreover, they wanted ‘it to be done by hysterectomy, So. the?
‘ i

to worry about her having periods.‘ That would take“carEfof‘everything all

, in one step. She would ﬁe sterile, and she would not have "the monthly

problem. This operatiori, done at the requeﬁg_fof the: parents, .
. = PR/ e
might -have relieved some of their concerns, but would it have

been in the child's best interest? ¢

<

The last area of litigation to be adéressed here focuses on law suits .

1.
4

about com%itment. The courts presently are subscribing to a position of ,“\\

the need for the least restriq{ive environment. That is, individuals must \\\ﬁ\\s

>

be served by the state  in the least restrictive environment. There was a 7 -

-
~

case in‘Washington, D:é. involving a woman who wa¢ called mentally ill, but

1

who o@nly needed some supervision. She certainly did not reed to-be institu-

‘tionalized. However, in Washington they had only two options. They could‘
. ‘ '. -‘n ° \- " 5 "‘/’
leave her wandering{Fhe streets, or they could place her in an institution;
. i ‘-

. o

" They placed Ner in the hospital. The woman finally got a lawyer, and appealed

L]
‘.,

to the courts. The court held that the placement was not constitutional. The
h. .

state was resttricting her more than she needed tqmbe, and it was not her

responSibility to provide the least’restrictive enJlronhent it was tﬁe L. L

— - g
government's responsibility. “She could live in the community if the needed

N -

supervision was available. Nevertheless, the institution was not appropriate

~ ~
2
- ; R v

for her because%it was over-restrictive. . i - N
. . " /
In terms “of educational concerns here, what is cons1dered to bg the . .

«least restrictiVe enVironment, generally, “is the regular°class. Questions

e bl
1

can be raised about that. Is the regular cIass in fact the, least restrictive'

" U 3 * . .
- environment? Does the attitude of the teacher about getting the handicapged

. f . P ¢ ‘{‘ .
students and not wanting theh (and that's a dumb;kid, ard that's a crippled
] \
kid, anéd that one's a something else kind of kid) work so much against th% '
§ a .. ' , . ' : 7
. ‘ ) . (
- N . X -
. . -9~ 10 . , - _

C
.
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PAruitext provided by enic [N

_Ligﬂ_iéiiz\some kind -of institutional placement.’
‘ £

where school attendance is required, is, in fact, a'day commitﬁeng. The . .
* B V. ' ' ;‘ ! . /

. . . , , .n .

5 i
student that the regular c) ass becomes a very restrlctlve environment? A
N s ) 9 - °
special class that is geared to the youngster may, in fact be much\&ess
{ . :

restrictive. Howevers~we should expect the courfts to\@eallyith matters of

.
» 3 N ~

t .

law and not of fact. I believe.they will fule that the least restrictive
A “ N ' ’ o

® environment in the public school sector is the regular school classroom.

. . - .
- ’

. o -, . . - . . .
If you remove a yourigster from that setting, you're moving him into a »

“

~ -

progressively more restrictibe environment,-until at the end, major restric-

- °

&

»

The difference between right to treatment and right to education is that ’
« ’ N " ‘_.‘wr Y Lo - ‘ .
right to treatment has been used in institutional cases and right to education

‘ L e N <
is used in public school cases. But there are attorneys who now are considering
legal arguments for dealing with schools in the exact same way they deal with

institutions. If they are abie to do this, we-will Be faced with demands for-

educagéon, treatment and other services for our students'as their right for

. . - P

being in a more restrictive environment than the regular class. The lawyers

'

talk about this a$ being quid pro quo: Fhis for thaff If the state takes
" ‘ i * . - .
. | .
sqnethingﬂ{roﬁ you, thén %ﬁ must also givehyou something. In the case of - -

I3
- .

‘sqpooig, the state'takés some of the students' freedom (via mandatory attendancg;

s

& o * N ’
laws) and so must provide , somethl ng. in return (treatment or educatlon) The

|
s, ":v - r 3 N
}

argument is that placement in a school pf&.ram for any Chlld in any state

gtudents are commi;ted for 5 hours a day, ﬁgr 180 days a year, for‘;o years - * |

. . h i

betwegn 6 and 16. And if it is a commitment, then the same kinds* of legal .
. D - ) . N * “%’t

ents that have held for the right to,treaneht would also apply in the

R >

area, of right to education.

The "landmark litigation in education was Brown v Board of Lducation, and
. . , :

4

' * kY . . . '
a segregation suit in°which "the court held that separate programming is*by law,

[§
-

. . o

R b -
° s ° > "10‘; ’
N .
.
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not by fact, unconstitutional. The law says that it is not con
’ ] . * N .

“ o .

setting up a‘program for Black studentg‘and have them do
Cos
‘Black students in anvlntegrated program

‘

under the,law. It is by law, 'not by fact,

L

! : ) . - 0 .
into special classes on the basis of race, class or sex is an unconstitutional
0 ‘ 7

v
+

act. - . >

» N o * / » o’
_ Brown focused on the role of /the sch7ol.as a majorysocializing- agency. in
~ ) o h . ' .

thHis society and it thereby provided‘t‘e background for many of the other caSes..

\ ' ' I T A%

The second area- of law suits relatle to concerns offmlnorlty students who -

5 [ ] (AN

felt they were inappropriately placed i c%§$§g§ for' mentally retarded_indlvid-
B 1o A R 1’2} <

ugls, Many of these were filed fn the est‘where there is a whole Series of

’ Y. e - .

law suits with Chicanos, Blacks, Orlegia%LAmerlcans, and with Indlans as

<

plalntlffs.' Larry P. v Rlles, Comdrfhblas v Sag Dlego Unlfled School Distriét, .

Dianna v §£ate Board of Educatlon and spangler v Board of Educatlon, all in .

-~
v

Callfornla; Cuadalupe Organlzatlon v Tembe ElementaryrSchool Dlstrlct NQ. 3

£
-~ ° . -

" in Arizona; tewart v Philips }n Massachusetts; and Lebanks v Spears in ¢ N

\ . N % >
. . 0 ¢ ‘ ‘1 * ~
Lpuisiana are some of the.early gases filed. -~§ s ,
’ f,0n NI J * ' . LI
- In almost all of these cases, the parties reached agreements ‘where all. -

of the demands of the laintiffs'were met. ‘yimits were placed on schools on. -

the instruments they used,‘qualificatioas of examiners'ahd'theh ability to ..
. » ke '\ N
. place dlspropor Lonately 1argé>numbe1s of mlnorlty chlldren in speclal educa- ‘
’ ‘ l

tion cleses. e y . " -

- P

— * o - ‘ . L} - e
M — . ‘ -
L3

A significant case was Hobson v Hanson, a law suit filed in-Washington, "D.C.
. . T . . * . . .
" for minority students who Wwere being tracked by the schools. The higher the +

. /T ‘ . _

. track, the fewer g&ack students were in the program. "The court rules that

| , o 18 . »
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tracking was not legal as it limitea'the opportunities available‘to students , .
- who. were placed in the lower tracks. )

The third majofcarea in lltlgatlon was‘the law suits agalnst the 1nst1-

tutlons. Wyatt v stlckney, the case agalnst the Partlow State School in

Alabama, Ricci v Greenblatt the case against Belcherton State School in . - =]

I

Massachusetts, and New York State Association for Retarded Children ¥ Rockfeller,

the law suit at Willowbrddk. A book entitled Willowbrook, A Report On How It Is

and Why It Doesh't Have To Be That Way, by Geraldo Rivera, depi

5"

point of -view of the T.V. reporter who wrote the story, the condiWi

- - . - .
1 v .
. . ) <

1nst1tutlons. - e ool oY y
R *« ) - .
There has been much s1gn1f§cant 11t1gat10n around the right to education.

.( - N ¥ ’

" The two landmark,cases are Mills v The Board of Education in washington, D.C.,

and PARC'v Commonwealth of Pennsyltiffi;> Mills was significant in that it held

that _schools cannot exé¢lude students and forget them. The school has the fespon-

.

. sibility to educate every student no matter where the S§udent was.-~ in the .

school, in an inStitution, or just at home. PARC (Pe yivania Association for
‘ ’ . ’ &

P b R \
Retarded Children).v Commonwealth was specifically concerged with obtaining «

-

educational programming for all of the mentally retarded‘population. Since then,
-~ . ¥ . =

A : st . . . e - ,. . e .
there have been a&ﬁ{tlonal law suits to apply this right td. other disability .
[ 3 « , .
groups. The\coffspru;ed that the state not only had a respx sibility to edg- )
. . . ;i :’- ' \‘ . l . '
cate all retarded studepts, no matter where they were, but ‘had an affirmative €

.

responsibility to reach out and find the,cases that* they weren't serving.
. We have beeh considering the impact of one of the three branches of
government; the judical, on "litigation. The government, thro&éh its power‘w

inTthe courts (as we learned- from Brown), can meact on our programs very
. {- . .

. spec1fically “\The second area where the government has power and can be a;

.

N

factor’ in lxti%atlon is the leg;slatlve procesi\as new laws are passéd and

» . . .
) ) . ) ¥

- ! P . [ o
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we have aéd}tional requirements placed on professionals to serve special

o [ ? . ) N ] N
populatiofs.. The third area, one that has not, been used‘y extensively, ~
is using executive action to assure the rights of handicapped people. The .

j .. 7 .
Attorniey General's office has been used to some extent. This is an approach

b

/o . : i

I - & . . .
-+ that may be quicker than going through the courts and, in many states, a

_rulin& out of the Attorney General's office’Has the same weight as a ruling

™

3

of law. _There haye been some 49 specific Attorney General rulings on educaf

tlonal services for handicapped kids., This Es just another way that rights

. v ’

can be gua;anteed for peopie by going through the executive 11ne rather than
< - s )
g01ng through’ lltlgatlon.

. - . .

’* ' wWhen the leq slative area.is. explored more comprehen51vely, an interesting

\v

in the constitution as being either state*or-federal. Thlngs that are not

LA ~

deflned in the constltutlon are presume "to be ‘the rlghts and responsxbllltles

P
¢

'of the state. States deal witH that —res nsibility for education in terms of

~

1Y .
terms of rules and regulations set

their .constitution, in\terms of laws and i

L

-,up by the state education department. Origi al stateaeduoation laws show that

e 7

many of‘them look very much like a current ma datoﬁy educathn bill. They say '

P . ol \
that the state will prov1de “education’ for all chlldren., HoWever, states ;
LS ~ -
started to move toward a “system 1n‘xh1ch certain 'students were excluded.
. ;’ ..

Children who couldn't profit from learning;'and children who presented other
N _ . - N N

~

problems were some of’ those excluded. Staterroérams moved from the ooncept:;

-

. ?' . - -
of & zero reject or a'mandatory program, for .all children, toward a patterﬁ’of

’ .
v, )

exclusionary practices, wh@re ‘'whole classes of kids wére exclyded from school.

s
~ B ,,M~

The leqlslatures recently have been addre551ng thls problem by developlng

A I
-

mandatory laws. Legislatures did this 1n an interesting way. First, they

1

passed laws with delayed starting dates, and second, they did not
- ’ - . ~ . < ‘ v

. '_ 13-, <0 : T
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. appropriate money to operate this new expanded(system. T§§ coyrts have heild

ﬁ&
.
that the Jlack of funds is not a defense when serv1ces are«mandated. Schools must

-
. . » Lo

provide constltutlonal safeguards and equal services for af& mandated programs.
. e ‘ % . .
These areas of education must be covered“before you do other: optional thlngs

* - & ’"’iq N 2
(such as athletics and band). ao . e .o ' : .
L4 R "‘
LT I | >
d In some of the states, the mandatory requirements~are delayed for as }'

- . - N e ﬂ‘? -
1ldng as 8 or lO years, and will not be‘in effectﬂuntif%l980. What has happened
in those states is that they! re hav1ng*law sults, and the cburts have held

i

'

that tHe late starting date is not constltgtlonal, ﬁnd further, that they had

-
»

to implement mandatory programs immediately. Even though the law wésn t

. .
changed, the court rulings, in effect, moved dé‘the starting gate. E;' i .
majority of states do have man atory legislation\which grew out of.thé‘in‘reasing
demand by parents and'professionals for some mandatory educationai proér mming
for all handlcapped students, Eyentually, Con;resg addressed the issue of

. - ;)x ™

mandatory sgecxal educatlon whlch resulted 1n Publlc Law 94-142, the Educaltion

-

\ Y

for A1l Handicapped Children Act of 1975. ) 8

Many people question-the federal government getting involved in the state’s
. * ‘ . . ' '
3 ol : 3 Q. y »
rlghts_area of education. The response is that the federal government is merely‘*

(Eaklnq money avallable.to schools that want to apply for it. Their position is S
|

that 1t is electlve on the part of the states, and states are buylng 1nto this, -
\ . .

because there is a great deal of money, and the amount will.be increasing over

the years. v . ’ o . T

. : ’ . ‘ )
" . . k)
However, t?e cost of using the federal money is that the state must comply
. : ¥ s, N
with certain federal mandates. One of the most important 'is}the need to-—

N .
. - -

S TP ; . ‘ , §
develop an 1nd1ylduain:d:;atEQhar‘plan for eacH student. This ties closely
: . - <, : 2. .
to the testing—iabe}‘ acement sequence that has been under such heavy

~
'

e
o aa- 21 |

attack through ?he courts.
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There are a number of concerns that professionals face in terms of
N ., .Q

- !
: U . ” 2 °. . .
. 'testin§, lab%}1ng and placement of youngsters. 'The first issue is that the
s. < . ‘ - . R

s . hosg commQnly used instruments used in assessing the intellectuai function-"’
R s K . .// \ \ <
ing of yodngsters are biased. They have been .standagdized essentially on
. e F T .

~

-, . 4 \ ;
a particular portion of the population &nd ‘are not appligable across /

4 T

d1vergent populatlon groups.. Th::/are pecullar to 1nd{v1duals who +have a

4r

command of standard English and

t fo«‘%tgersw Moreover, I have Neard
» prss
questions ras&pd about the use of'theiSpanlsh language Vers1on of the WISC

e

in the West bedause it was stanjarleed in Puerto RlCO. People who are
2 N
Lf the 1tems are as ;napproprlate as
/ "
‘some of the English language items. So the first_question raised in the area ®

concerned in ‘this area say, that some

of testing, labeling and blaceﬁent is the issue of the'iﬁstrument.

ko * .., Second, is the issue of the éxaminer. Hoy well quallfled are these

. A .
-, AY M N

people in terms of the students that they aré’examlnlng ort are attemptlng. :

. o v N
to assess9 If I was to ask'what a shed was, acCeptable responses would
v 3
sugégst some small structgre 1n the back of a hpuse, alongS1de of a garage -
- ‘ - ,\
A
or something. A Chicapmo youngster was asked th1s questlon as a part of -a

v

LT . ! . e p ~ o
test she was given,and she said, "Oh,. a shed is'whgre my mother works: "

py & ) 3. Ea
> No tredit: The examiner was not into the field farming culture of that area

enough to know that that's eractly‘where the student's mother worked, in a .

»
- - - .

- 0 [ ] . . ) .
-packing shed in the field. This examiner gave no credit for'a cultur- v,
» £ . C ) ~ ®
. ally\ accirate answer. +hen the. examlne.r dbes not have Any common "

- - Y

. experlentlal base W1th the sfudent, does not have similar valués, and also

’ - . . ‘ .
, does not have.the Same language, questions are raised about the qualifications
of the examiner, no matter how well certifiéé and licensed by the university
‘. - . - , - ° . -
’ . . - - " ' P - B e
and the state. - . o . A
K Another major issue in testlng, labeling and placement\centers around V7
< < . ¢ v o
the rale of the, parent. That is, in tezss ofuthe parents being informed | 1o
. Q 7 4 . - N 2 v R ’ -
N , . . * ¢
EK £ ' . t ‘15‘ * S .
P iz £ : : ~ . .

4 LNt h . [ - \ r v




N -
.o © - .

throﬁghout the process, particularly béing informed before the process starts.

’ L
. .

- : ) " v . 3 >
Recently, a logal school sent a newsletter to parents in which it was reported

that the school was cooperating with :semebody to standardize a test with the

-

‘-
.

P} f

middle school students. One parent wrote a letter to the building principal .

. . ) e P . e §
and to the supBrintendent which said not to use that parent's child. During
o S T e
a later discussion, }he superintendent said he didn't understand the parent’'s .
".cbncern. The university';}oup'that was doing the testing presented its/to the D

schoel board, the board considered.it, felt it-was very appropriate, and so.

_the parents' righté and interests 'were covered.- The parent tried to explain_
N . . . «

that an 6nly did he feel that 'hisg rights weren't protected by'the school's”

actibgj but that what they had done was illegal. Parents do have a role, not

v -

. after the fact, but before the fact. ’ ‘

. . & ) . . -
Moreover, in thé assessment process, parents should have an opportunity

. , ‘y\. ’ ' K . . . » 4

to provide important, adaptive data on the youngster. They should be' part of

2’ .
'({ the input. And, of course, toward the end of the evaluation process, parents
Y 4 . -

should be involved in the deécision-making process. '}héy should partiZibate in
% y t .

T LI .

considering(what the options Are, the pros and cons of each ®hoice, and then
s <

01

. . . L . o
have a role in making the recommendations and finally, of course, agreeing to

v

the decision. » )
— - ' v s L . i vy, » - jg'*:.
Uqfo;ﬁunately, that is not the way parents often experiehce‘working with =
e . K N v
- "the school. Rather, following the model from the musical "The Music Man,"
. . . s *

. . proféséionals\"con" parents. We tell them about their ptoblem,

£

and define .

. »it as their problem. Thenswe tell them we havé thiSjgreaé thing, and iti§ .

/" 'called special education. We Have students 1njsmalf£; classes and a special, -

- PR

) teachér, and it's gQing t;\be g;gat for a.child. h@'re selling something ' -
e . E . . ' .
7‘ ‘. \fﬂét ﬁé‘re huckstering in yérf much -the same way a§_thé Music Man. \We're'
*gg c;nning the p;xents who often arek't awafe'of.the,implicafions{yhén ghey
N . =, . -
o sigﬁ'thé EPPC.. They do agree, but ofﬁen Wfth.tﬁitbelieﬁ tﬁat the- reason -

ERIC - - : 0+ S
Prrcroiisin e SRS . ~16- AN
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+ they don‘t know is because 6; their inahility td understand ué. They are

/

seldom aware of the [fact that we may not g pen and honest with them.
’ , ” Ld
There have been many examples brought to my attention since the Mandatory
’ ~ ’ ~ Y

Special Education-Law was passed. Schools having "informal" sessions so that
- P -

the parants did not have to be involved. Staff being directed not to EPPC

a child into any program that did not have an opening'in it. Individual plans

»
»

designed to fit the:available serviCes, rather than fhe child's needs. Parents

-,

a'.‘_'_

still are not being informed of their rights under law and the @Tés ions about
the adequacy of the testing, labeling and placement process reméina
K v . S,

But perhaps there is some hope as parents learn to deal w1th us from«a\y

= v

poSition of strength. I talked with & Chicano woman in a small california

town. In the late 1960's she agreed}to have her son placed in a special claes.

= '
When asked why, she said she had talked to her consultants, the older women in

this community. She talked to them, repprting that the school'people said her .

-
\ < .

son weuld-be placed in a special class and that the teacher would help. She

3

did not know' it was'a class for‘retarded children as the, school personnel did

’

-

& . . .
not mention that. Her "consultants" said she should cooperate and so she -
. > r

B

a
e

siqhed the permission form. ‘Then when a lap suit was to pe.filed in that
community, they were identifying possible plaintiffs; her son ;as one of the
stndents identified :5 misplaced in a class for mentally retarde;tcnildren.
’ During our discuSSion, which occurred in 1974, some years af@er tne law

v N Al

suit was filed, P aéked her what kind bf relationship she now had with the
d

schools. She reported a different experience recently‘with her youngest

daughter. The schdol approached her about moving the youngest daughter ahead,

‘), '“( . ' 1 L]17- 24 N'\ ' _ ’A "

’
4 ®

that is,‘skipping a grade. The mother sail she thought about it, and she said
)

“even for Chicanos,pmy‘daﬁéhter is small," so she thoug

],,.‘ ‘ . . B A

for her to go year by year. She said she didn't understand sgme of the things

~ .. A
the school “people were-telling her, but she felt,that they wer

>




s

- . - . . ’

her clearly. * It wasn't. that she didn't have the ability to understand. So |

she refused to @ooperate, and she kept her youngster in the same grade. She

sa;ﬁ that 51nce that time, she's had an opportunlty to talk to other mothers.

(Y ° - .

_who were being approached by the school to do one thing or anothex. Now that
she's o&der, about eight years after the situatigqn with her soé; she is one
. £ L ]

-
-

. B el s .
"of the consultants for the younger women in that community.

s

. Thére is\sotng to be this kind of reaction to the way that we try to sell

z N - b oo . * o
people our product with little evidence of our undgrstanding of the chrﬂ;:s

hackgsound and experiences, and with relatively little information provided
for the parents. The parents' role is a critical.one, and if professionals

’

_fdon't,involve the parents, if they are not integrated into tHe process, and

. ¢ -
if professionals don't_ stop Seeing_them as the.enemy, it's going to create

g . 3 . .
situations in which a true adversarial relationship will exist. 1In this

- . ¢ “ .
framework, the behavior of staff may very well,étimulate parents to resort
. N ¢ - R *
to the courts because the parents feel that we are working against them as

.

adversaries instead of feeling that the school and parent working together &

!

in the best inter®st of a particular youngster. - ' : L

Another'issue 1n térms of the testing, labeling and placement sequence
is the extent to whlch the label becomes a self—fulfllllng prophecy.. The
L - e "
label often sets limits on the chlld you are MI (dumb kld), you are in an

~

EI {crazy kid)class; and the teachers and the other students are all aware

. } V —
of this. We have many labels to place on children. We change them as we

.
b4

. [y . t N .
are forced to recognize the.ext®nt to which they have mnegative connotations.

However, the new terms quigkly are given all of the meaning of the earlier

ones. Idiot, imbecile,.moron all started out as descriptors pf'level of

functioning. There have been many changes over the years as.we now move

" to terms like educable or trainaﬁie‘mentally impaired.. A teacfier who did d

Y ‘ N o A

N L _ ‘ -l.g-‘ . )ﬁ
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not want to use the labels slow and fast ended up calling the two groups of

. -

students in her class the “rabbits" and the "turtles."

. F} .

: It.doesn't make any difference if they are called the blue birds and

} 3r\ e - ; ) - Ue ,
@ N -
the i ¢

e red birds; everybody knows where the smart students are and where the .
. \ ~

others are. lLabels and this Lind oﬁig%ﬁ%pip stigmatizes the students and
!’ﬂ ’ ‘ o :
most importantly, in this soc1ety,,where mobility is so important it defines

RS 2
their future status. If a studept does not go through the academic s¢hool >

v

programs,‘if the child ‘doesn't achie@‘?acagemically and is cpanneled through
\.‘;"\ ‘ﬁi l.,
one of these other tracks, “the programming very definitely‘;imits,the person's
. '/\ TN ’ .

future status. When teachers teach tp the label, an‘d when the 1abel presents

2 M r\" . - -

a limit to the view of the psycbologist of other ways in which the ¢hild can

- ’

bE'assessed, then, the'label forms the basis of the self—fulfilling,prophecy

- o .

g &

The last concern in testing, labeling aél placement'sequence is that

- “

. - . “~ 3
some testing may, in fact, be an invasid& of privacy. There are questions °

- -
®

3 “ e . o
that are not pertinent to educational programming. There are questions that
a ¢ . .
< .
are asked that are personal- questions either to 'thé youngster or to family
3 g

and that we have no business even asking. The cpufts are considering the .
. o LoET ; .

issue of invasion of privacy, and we may expect additional rulinds fn\this

' ) «
area. . % . . ‘ T
Lo . .
*

. ., . . 3 \V - “ . R B
. Cldsely related to the role of testing and labeling is the right to .

education~--the’ right of the child to a free, equal)eduCational opportunity;

.Thexe are some major assues,that are being dealt with here, The ﬁiggt issue-

-

is the issue of exclusioen or of suspension, the denial of an educational

- e .
-

programoby'using a variety of techniques. One.is ‘the waiting list-- the strategy

) - o

of placing handicapped youngsters on a waiting list. . Picture a wealthy suburban
- , ] SN

Detroit community with a _waiting List for kindérgarten_ohe year. Imagine the

5 -
»- .
\ » - 4 y

re&ction that the community would have. Waiting lists for special classes

L { . : . Y .
k - - ) . .

!
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have not been uncommon. That is'one way of keeﬁing a youngstér out of schégl;_ﬁ\“‘“
*Anétﬁer“way to Excl&de.students that don't_compiy are suspensionﬁ or ex-

pulsions. if they are old.é?ngh, they become dropouts. The word "dropout" . \;\
shows the power of~langua§e; When you say somebody is a d£9pout, it cohnoheé
certain things. First of all, it suggest$ there is an acFion, that the person

. s \ e R .
did something. Hé dropped out of school. Many students are not dropouts,

. « . . - S [ .
they are push-outs, they are shove-outs. Thtgy are students who may have made
L »

.the best possible dec{iigﬂ/;o/Qet out of what may be a very'damaging environ-~ ¢

i SN

ment .for them. But there is not another term, and so, with all of its negative -

(R - N .

conﬁbtationS:‘the students are presented as being school dropouts. That, is

¢

a;?{%’.v\%

K'Y ~ (. . . ) oo
another way to exclude them from services. )

) . o
A careful look at exclusion will disclose certain things. FPFor example,

minorities are over-represented in terms of their proportion to the population.

-~

Also,’adolescent males and poor-people are over-represented. Thus, in terms

- - . . '
of ﬁhg right to education and exclusi%n of cqrtain stqéents from that right,

»

there definitely appeafs to be class and rarcial factors that ‘apply,here.
e EN

‘A second issue under the right to an education is that the quality of the

- ~ .

program and the p;ogress*Bf‘the youngsters is not reviewed. Students are
placed in awailable settings with exﬁfting resources. Situations eXist where

€ ~

.. . ~ o . . © W - N .
the books that are,ysed‘ma§,be left over from the regular classes. Extra and -

special purpose dtems are in‘short supply. The support for the prégram is not
there so the quali ¥ is_also not there. .
~ : . - . 8

Another issue junder the right to education is that racial minorities and

» b

poor people ‘are over-represented in special classes. , This has been a common

¢ - - . -

practice over thefyeéf%, and studies of the composition of special classes in

NN -

. * . s v oS M L
large cities show that the majority of studénts are drawn from the. new poor
. N ) - Yy . . - o,

s ®

" populations that are moving into the city. "
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Another issue under the right to edycation' is the protectipq of the -
. L4 \1' - ) 3 ‘ ‘ . 9 )
individual rights. This inyolges all aspects of the movement of youngsters:
- . . . . ) ' . &
Y special class without due prgcess and informed

-

consent, w1thout ‘a hearing, or wlthout any of the constltutlonal safeguards

.from a regular classroom into

that "exist. %&m courts hold thab-thLS is’ not permissable and schools must

®
. @

address the rightg of the individual within school settings.

»
.

- . .. '

The next issue is the charge that special education not only is not a

‘quality program but, in , fact, that placement ih special education classes is
4 * \ «

harmful, that it is a dumping ground, a cemetery where we bury the students

that don't fit into our regular programs. The stigha that is attached to

placement in a special education class follows a youngster through his life.

B ~ - . .
BaSic to understanding the righp to education is that this right of a

A handicapped child to an equal educational obportunity is guaranteed by law.

. ” .
The laws have been modified in recent years to guarantee this for all handi-
’ 1 -

" capped students and it is the sthool's responsibility to see that the youngsters

~, . - . .

//ére served whether they are in the schools -or in an institu&iog. The schodl

.

‘has the responsibility to serve all children who are in the legal‘'age'range

regardless dfﬂpiacement. &he exclusionary practices of the pést are no longer

gle‘gal. L M S

M ‘ ’ - » . Tu
’ In ronclusion then, a few points must be emphasized. When we talk about

a

-

. . ,
(\\iyecial or exceptional students, generally they are the ones who don't fit

- B oA " ° -
into the usual school pattern for behavior or performance. They are not the

students who did well in grammar school and are going to do well in high

a o

school. iUsually, they are not the ones who functioned adequatél§ in grammar 7

4 N .o . .

school and who go on into business, general or vocational programs. Special.

needs students are those who really don't fit well and so schools have created

.
£

special "systems for handling them. That's the nature,of spec&Kl education and
“ V7 - :-21- ' . ~
Cn® 7 - 28 ‘
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that is the basis for the Qhole labeling system.' If the yoduhgsters who get

. caught upjin the system are closely examined, they don't really resemble each

other:very closély. They vary from the expected norm that will be tolerated

-

in the school; vary either intellectuall&, emotionally, physically or in .

\terms of behavior or performance. They are students whg are different--either

) a - : . . P
. they don't speak English, they aren't white, they may be poor, or they may just
: ) ’ . : Ve )
not be happy with the school situation. James Herdon, who talks about what
these students are,-says that all the\Ferms 'for special kids really just mean

. .

kids who can't, 'or won't, or don't do things the way the school thinks they
N

ought to be done. Once labeled as special, the school can pretend that there

is a normal group as well which is served by the custom of the school. The

school's obvious inab{lity to satisfy many children then céh’becowf natural

~

since the child is a special child and shouldn't be satisfied by normal

procedures and the school does not need to change its ways at all. It only

h*Y

has to create some special arrangements on the outskirts of ‘the school to ) .
. b ’ -~ 4 » . ..
keep the special, children and the special teachers out of the way.
B . ~
[y * . N

Currently, teachers, psychologists and others are in the midst ‘of a

+
.

very pervasive movement: school persohnel expect certain things in classes

* and they communicate this value throughout the system. The parents often

1)

- bring the 'same kind of values to achieve and to fit within the existing schoo}
. v »

. L 3
model. 'The psychologist and the counselor may respond by encéuraging less

*

-

’\dell behaved or poor performing students.intpfﬁggcial programs or out of schaol,

a

and this whole process protects the school from the’challehge to its i?mpetence

tﬁat these children make. It is difficult to overcome this orientation. School

deal with is my own personal res Qnsibilities.' My concern here is I don't \<\

ve

o o - -22-' 2g :
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j ever want to assume. a posture of "What do I do to -stay out of cohirt?” That

o

is too negative. To me, a better question is what‘kinds of things do I do
= :

- i
‘to insure that the rights of the youngsters\egd their families I am Serving
: ¢

-

are safeguarded. — . ’ - ' sv‘. . ,‘
) v Our defense is in.the exte%t to which we believe in the individuality .
/ . . ' E.
. 6f/7kq person that we are assessing. Ifris related to the extent to which .
‘ we /are willing to prétect tpg fighfs of that chilé; ‘that stddent; and to -

{

. consider an ec®logical view of the problem. We are not assessing a situation

at resides in the ihdividual, but rather the result of the interaction

~
' -

N < * - < ) . .
between the student, the school environment, and the remainder of that stu-~
{

-

dent's environment. It is only,when all of these factors are considered,
/ - -

[ | . . X

| when parents are fully informed -and involved, when the focus is on the needs

: / . s ! . N ’

: of the student ratﬁer than those of the system, when an ongoing dialogue is ’

3

: . | maintained between the school and,the‘homef and when professionals recognize

.« - a

L
N

their own limitations when dei:jjf with particular students, that a reduction

in litigation may occur.

v

[y

Q . . « . =23- . ‘ ’
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T " PROCEDURAL PROBLEMS IN CONDUCTING AN EDUCATIONAL
\“’_
PLANNING ‘AND PLACEMENT COMMITTEE MEETING AND A SPECIAL

EDUCATION HEARING FROM ANIADVOCATE'S PERSPECTIVE:
, . |

& - )

INTRODUCTION » . . N - \
e The adoption ‘of the Michigan Special Educatigh Cbde has resulted
. ¢ \

’

in many substantive changes in special education services and practices.

- - -

A The Code' has élso created A new cast .of characters in-the srea of special
edecation. Perhaps the least recogniéeg members of this new cast are .
. V4 T . «
* the parent advocates. This baper éddresses the procedural.asbects of
é ’ .
, special eduoation from the,perspectiye of an advocate. As an"adyocate
. . ¥ I have had the opéortunity to observe the special educgtion process from '
a somewhat unique'perspegtize which I believe canobe of assisﬁlnce to
P ) educstors in refiniﬁé ﬁroéedares in special education. T
. I would like to directﬁmy remarks to three.areas: o
°(l) some oBservatlons on the s1gn1£1c;nce of the
Special, Educatlon Code
, (2) an analysls of problems of due process hearings
in educatlon . . o -

. ‘ (3) and finally I would like to sequentially trace

e the special education placement process and
. .

. . outline some of my concerns with the procedures. o

- »

'I. Some Observabions on the Significances of the Special Education Code
[}

A T - ~ w
- From the perspective of an advocate, there are many aspects of the

-’ Special Education Code which represent significaﬁt educational advance-

-

ments. One of the most important is the provision for parental involvement.
. - 3

’ v

ﬁherican education for'many years has been considered a closed system."”
0" . . <
Educators believed, for various reasons,‘thab too much involvement by f—

parents and outsiders would necessarily result in a diminution of their

\ - - - ¥
.

- , - -27- ,
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N ’ hl
! control- over educagion without a corresponding benefit in the quality

.

~— B - . N -
-

of the educatiqﬁal_process. Consequently, a large number of parents

IJ .

were sold the ide%tttat the iest forms of parental ‘involvement were
* through voting for the levy of/mills or the traditional P.T.A. activities
tf parents' nights and bake gpod sdles culminatinq in the purchase of
And various paraphernalia for the building. But parental involvement is a

broader an&jmore viable concept. It includes the sharing of infor- .

mation between the parent and the school, the detailed discussion of \\L\\4¢
- 8 . N

that information, joint responsibility for programmatic determinations, .
e ’ . [

and a recognition that parents must reinforce the child's school program’
in the home. The Special Education Code prb;ides the neceseary framework
for this type of intensive parental involveﬁent- and it is through the
exploratlon:of this .type of 1nvolvement that we' 7/;1 ultlmately find

-

sound approaches to the question of accountability in special education.

The provision for parental involvement also calls for a "system of

-

joint decision making by educational specialists and the parents.” A
e . K ) /K )
system of joint decision-making is important in two.aspectsﬁ First, because

. .
it provides for a systematlc dec151on—mak1ng scheme/whlch can be ea51;y

.

lmplemented and 1ndependentLy reviewed; and ,s/bond because it includes -

parents as an integral part of that sy em. Both of these help to protect

- <

the interest of the child through the parent.,-

. . ] Another significant aspect‘of the Code is the recognition that sit~-
uations invariable will arise where the parents\and éducators cannot v
1] / N

- . v/gaéh accord egla/;atlsfactorY‘educatlonal plan for the child. In such

S -

~

51tuat10ns/€ye Code adopts a state-wide due process procedure for an
/ r e '/

/ . . . . R
s | - -

/‘ T =28- .




. ¢

’

in 1earn1ng only by .coincidence. Individualized curricujum plans and

impartiai hearing that culmirates with an°appea1‘to the state s‘per-
intendent of-public instruction, Through the hearing and appeal

procedure parents should be able to test .the valid%ty of the school's
M \

decision with.the assurance that they will receive'a full and-fair

.
.~
pC

.

hearing of their concerns. . .
A

3 In additionﬂto'mandating a due pyocess hearing and appeal at the

request of the parents, the Code allows parents to-utilize lay advocates

or attorneys to assist them with the hearing and requires the school to

notify pafents of organizations the community that will assist them’
A 3 ’ *. . ) )
in preparing for the _hearing and.presenting their side of the case.

&

Althéugh I will comment moie fully on the use of:advocates at a 1ater

- -

'p01nt, suffice it to say that‘such a system has ‘the potegtlal for afford-

ing maximum protectlon to the student and parents by assuring that place-

°

‘ment and programming decisions are educationally sound an?‘procedurally )

fair. ¢ J: I . !
. ; . . ' a
I have reserved for last, what I consider to be thg most sighifi-
§ ’ . q j
cant educational aspect of the code -- not so much from the perspective

of an advocate, but from thi;Ferspectiée of one deeply concerned with

(the educational welfare of sﬂhdents,—— and that is the requirement for

N

a written curriculum plan based upon individual performance objectives'

for each student in accordance with his/her needs in the cognitive,

affective, and psychomotor domains (340.1733[b]). I feel that it is

~ ]

significant because it will érebent‘the type of ‘mass programming now
*

pervadlng educatlonal institutions whlch 1gnores the\needs and «

ab111t1es of the child, frustrates the creative teacher’ 'and results

>

<
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e
_performance objectives are am educational affirmation of student indi-~ -
A B

viduality and personali%y. They require teachers to interact more

closely with the student as a total human being with educational needs 435_' -

. ¢

that are_ distinctly Qifferént from every other student: They also

offer educators an obpdrtunity to experience teaching with}n a formal -
system of individualized instruction and learning which will aid in the '

refinement and expansion of the concepts for m§re generalized utilizatien.

It is difficult to deny the ‘validity of the view that the educa-" -

. o .
tional decision-making process of the Special Education Code isia
' J

special process for children with-special needs.” However, in a broader’ -

ense that dec®sion-making process has pgtentials for all children. I .

elieve that these potentialities are begihning to be recognized and )

a tea upén. I am refe;;in§~to the preséntﬁaiscussion in the state of ~ ™ |

N‘w Jersey. Las; year the state's sdhooy-fiﬁénce system was invalidated
g - -

- S
.on the grounds that it‘denied equal protection of tfe law. What is being

- .
- N ’

suggested as a. possible alternative is 'a system Similar to our Speciai'q ’

.Education Code whereby, on a statewide basis, each studeanigprogram is
& ‘“ '/-

i) .

. — ' - . ~
determined by the equivalent of an EPPC withsp§%cedural safegrounds <«
s;gilar.ﬁo our Code's. The provision of state funds is then based on

£ 7 L
- . "‘ .
programming and se;yiees required by each student. While such a system

‘
s

méy well be ﬁpyoﬂé the present: capabilities of New Jersey or Michigan

or any state, it is, nevertheless, a directigﬁ'to explore as we continue .

B 3 N .
tc evaluate and implement the Michigan Special Education Code. - . "

L d
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Problems in Providing Due Process Hearings in Education

o
i

II. ;
Over the palp twenty Years, the courts and legislatures in this 3
. country have increasingly ‘found it necessary to“intervene in the .

*

-~ ¢

[

‘  operations. of public schools with declarations of legal requirements
b N Fs 5 < .
for educational practices.

f
- N .

< .practices have been more profbundly'influended by‘tﬁe law than by

. O .

educational philosophy or theory, - While the desiraﬁility of this legal
. . N . A »

.
] -

. ] ‘ _ .
involvement can be discussed ad infinitum from varying educational,

cOnseéuently, eduqaqienal policies and \

L)

legal, and political perspectives,. what remains is the practical
3 A} v .
probiems ofihow to comply with the letter and spirit of those-laws.

o

Within the past few monﬁﬁs there-has been several new legal

dewelopments affecting educatiep~

> L

-

The Educational Riqhts and Privacy -

Act, governing student records; the Shpreme Court‘deciéioﬁ in Goss v.

.,

1

-

*

1nq with school “board m

s
3

3

r's liability for‘ViolaQions of students'

rights.

7

4

«
. -
’ 3

3

!

/

d

Lopez dealing with. sho it-term suspensions; and Wbods\y Strickland deal-~ f

There is a common thread Ehroughout all of these developments -- -

.
. .
. . .
¢ C)//\ . ’ - B .
& . .
¢ Qo . . < : s o .
) .

they all cgncern the hearing rights of-students and parenée. When these
developments ‘in the area of hearings are_added to ‘the existing special-

» . E o e
education apd expulsion hearings, one mu t”goﬁclude that schools and

s ’ e ° P '
parents will be involyed in several differentttypes of hearings.

- . L
. > .

these hearings will beﬂtéide;ermine edqg&fi&qal rights, they ére»nonétheless,

¥hile

legal in natpre.” The imposition of a requiréhent for due process hearings
‘ . o .

places a legal-burden, both upon -the schdol and the parents.

' ) The school's uhderlying burden is its responsibility fofiproviding s

l

hearing offifers to coaduct the hearings. To a certain extent the local
districts and the state board of education have ‘niscalculated the nature -

o &
. .. . .
- \ - - - - ~ »
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of that responsibility by assuming no special skills are necessary to

. A
conduct a hedring. However, the hearing officer must not only be -

A3 .
knowledgeable of the mandated procedure, but must also understand his/her

t

role in conducting a hearing, thg process of weighing evidence, how to
reach a decision and how to prepare a wrjitten statement of finding of

facts and conclusions of lew. There are difficult tasks even for those
trained in the law. To assume that dny person who is fair-minded and

impartial can adequately perform that’ fuﬁction is to do Violence &o the
concept of due process and to make a travesty ¢f the hearing procedure

I am not suggesting that these lawyer-like functions gre beyond the

£ 3

capabiliti€s of the average administrator. I simply suggest the need

-
9

for training and screening of those who will perform that function.
) . . n
More specifically, I am proposing /that a training program be established

so that districts can train personnel to perform that function effectively.
N A
The burden that due process hearings place upon parents is quite

H

different but related, and it'is illustrated by the ‘Special Educetion
~ * -
Code. The Code recogniéeg\the need and provides for assistance to the S

’

parents through advocates. Furthermore, the, Code requires the «&chool

\)
district to infoxm the parents of organizations to assist parents in. pre-
paring for.a hearing. And finally, the Code provides a due, process JT)

scheme for the protection of parents and‘students. But such protagtions

-

are illusory in that skilled advocatés are generally unavailable to

parents unless they are able and Willing to retain privaté/counsel. To

A t

combine an unskilled hearing ofricer with a’ parent with only a minimal

understanding of procedure and- nd skills in advocacy is to humble a very
. N ' A - L
Loy

s
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noble and worthwhile concept. There is a genuine need to begin to ' -

develop training programs for advocates and to institutionalize their

‘

[N ' P N Y ~
. E B

utilization. .
N
Basically, I think the solution to the problem of law and education,

espedially as it relates to hearings, is in training the key people who

will partlélpate SO that they are skllled in their task and knowledgeable
about- procedures. And it is through thlS skill and knowledge that we

will arrive at the* fair and accurate decisions that we all desire. .-

s

III. Sequential Examination of the Spec1al Education Placement Process:
Concerns of the Advocate

I would like tSNdevote the remainder of my presentation to a sequential .

‘examlnatlon of the spec1al education process, hlghllghtlng some of %p

problems that I have ‘encountered as an advocgte.

If I may digress for a moment, I think that it is important“to
mention briefly what I cons;der to be my tunct@on as en advocate. At tpe s
hearinézstaqe rhe advocate ngé the obviods fdnttion of vigorously represent-

-, \
ing the interest of the parents in much the same manner as an attorney

would represent a client. BLt the lay advocate in the educatlonal setting
' (

has the additional responsibi%ity of educating the parent by explaining
P . - -

procedures and policies, and helping the parents t;~rECognize the avail-

able alternatives and the possible consequences of each. Once a decision

’

is made by the ‘parents, the advocate vigorously represents the parents

. through presentation of levidence, refutation of opposing positions, quds-

e ¥
N 4
,tioning of witnesses, and the argument of procedural and substantive

issues. Because I view the role of the advocate in such broad terms, I

; _
have had no occasion to wander outside the purely procedural areas into

T~ ® ' et

L " w33
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-

- ‘

some that are basfcally educational. Althodgh I view these areas as

L . .
educational, they are critically important to the preservation of pro-
) .

cedural safequards of parents and, consequently, of “the utmost'cdncern

/

.

~ by writing to the Program for Educaéiopal Opportunity. ) "

- -34- o

for the advocate.

.

. . N\ . o . ~ 1 .
Befqre moving into my sequential examination I would like to comment

9 .

on one issue that will effect many procedural- aspects.of: special

3 - .
education -- student records. Under the new Family Educational Rights

and Privac§ Act it will be necessary forfqhe school to develop policies

covering the' release of information. It is important that lqcal and

intermediate districts pay special attention to their specidl“educatioﬂ

-

reséonsibilities ds policies are developed pursuant to the Act. Although

time does not permit a detailed analysis of/;he policy implications, a .

e .

couplé’of the issues to be considered include:

-

.

-~ Relationship between local and intermediate districts

-- Does the Act require local districts to obtain parental
consent before transferring records to the intermediate’

#  dist¥ict? gr must they simply notify the parents of the
transfer?

Additionally, local and intermediate districts should make’ sure that

those persons who ‘'will be acting as hearing-60fficers are included within

<
.

the class of school‘personnellwhg have legitimate educational interest “so

[

that records can 'be released to them: without consent. »
gy [} -

-

These-are-but a few of the-<special education considerations that ’

should be included in~devéloping record policies. Additional information-

»
- .

§értaining to the Family Educatiodnal Rights and Privacy Act id available

. 3
. > b
.
\ h
.
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Suspicioh of Need

>
F;

»

A

~

Contrary to the prov1slons of the Spec1al Educatlon Code, I believe

that the need for the advocate beglns much earlier than the hearing

staqe.

e

Ay

-«

The first area that will merit scrutiny by the advocate is the

dnitial step which I refer to as‘the "suspicion of need stage." At

this stage someone in ‘the school suspects that the E/;ld may ‘be in neeqd

of spec1al education services.

L

upon what occurs on the basis of that suspicion,

%

L4

N\
As an advocate my atteftion will focus

N\

More specifically, is

.

" there a procedure, known to buildihg pexrsonpel, for acting upon such a

suspicion that includes:

.8

1) who” to inform of ‘the problem .
N
2) documentation of problem
3) documentation of any atteégts'by the teacher to
. : solve the problem.
4
4) the objectlve evaluation of the problem by an .
) impartial spec1a11st 1. ~
5) otlflcff{on of parents. B

Irf the absencsrpf these or similar procedures, the adbocate should con-
sider the case suspect and proceed cautiously.. -,

- -

i A very serious problem at this stage of the process is the 1ssue

<

-
" of sugpension. The Code provides that the Superlntendent of the locaLr

~ ~-

district is responsible for making changes in the status, of handlcapped‘

persons except where section 340.298(c) or 340. 613 of the Michigan
f QO‘\

. 'Compiled Laws are applicable, in which case“theﬂT;termedla;e Superinten-'
Vs - :

P

dent is responsible. [The critical section is 340.613 which states:
o ) . . . [ - -
—— . : o .0
‘ ~ . . oL
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»

. Sec. 613. Expulsidns of childreni handicapped, evaluating.

The board may ‘authorize or order the -suspension or expulsion
‘from school of a pupil guilty of gross misdemeanor or per-
sistent disobedience when in its judgment the interest of the
school ‘may demand it. If. here is reasonable cause to elleve
that the pupil is handicapped, -and the local school dlstrlct BN
has not evaluated the pupil in accordance with rules of

state board, the pupil’shall be evaluated immediately by

' intermediate_district of which the local school strlct-lzg\Qk
. constltuent in accordance with section 298c.

To begin with,

@

I have serlous doubts as to the intent of this prov1slon.

_0
If it is a good fa1th~effort to get necessary services for children, it
possibly is acceptable. But if that is the case, thert I do not understand

2

Aawhy the school is not’prdhibited from suspending the student until after

- education services.
~

. . 4

the evaluatlon, if it is a good faith effort, why aren trprotectlons built

' ., s - -

in so that a stndent may prevent evaluatlon based upon ‘such a nebulous

N .

standard as reasonable cquse? After. seeing from first-hand experience some
- 2&;‘ L - -
of the tr1v1a1 conduct for which students are suspended, I think the’ only

- o
»

way to prevent abuse of this broad power is to requlre the school to stay

the suspens1on declslon until after an evaluatlon.

“K“v" B

. 5.

I do not believe that

it is in any way 'justified to suspend a student who may be in need of special .
* ‘ . o

s
[y “ s -

' B. Diagmostic Decision -

N

The next step that attracts my attention is the‘diagnostic,decisionf“

'

N

Thls area 1s a particularly dlfflcult one for me because I do not have train-

. - !

- lng in edqcatlonal or psychological testing and I am generally suspicious

. ’ . —

of standarized tests. The problem becomes even more acute when dealing with’

P . - * b d
a situation where the child is racially or culturally different and the

suspicion relates to a pdssible learning disability or emotional impairment.

v - v

o 4
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> r . N
Paranoia aside, howeve{, the primery function of the advocate is to ask
o T, [
some basic questions: ‘
1) Has there been compllance with lntermedlate
district plan? - )
2) At-;hat level-aed by whom was diagnostic decision made?
A\ - s
3) Were perents.cpnsulted?

4) pid the parents consent?
5) what type of diagnostic evaluations were requested and .
can provide information relating to alleged problem?

*  6) Who conducted the evaluitions? .
L] \ .
7) .Is the reliability of 1nstruments used for the child being o +
evaluated? '

\]

Beyond asking these basic questidns the advocate should seek the assistance

»

of a trained specialist.

‘ C. Appointment of Committee

The next area of concern is the appointment of the EPPC. The Special
. s
Education Code requlres that the Superintendent of the local district appoint

-

the EPPC, whlch shall consist of at least four members 1nc1u61ng
-/ 5 £
1) a representa ive of administrative personnel

2) a representative of -instructional personnel - -
. : N +

* 3) a representative of diagnostic personnel

-

4) and the parents. . ) : . ‘

»

e Co&e offers no guides regarding the *maximum numbe} of school staff thet

» N

can\be appoiﬁted.‘OHoweber, school districts should carefully consider the. ' .

»

d atéempt to restrict the committee to 3 or 4 professicnale. " If

o
el are needed they“should_be invited to ]
. ¢ - - . c
ad hoc basis to\offer information. The stacking of the committee with t

4 . . i o

- : . { . : -37— . ‘ T , o




many professionals has the tendency to overwhelm the average parents-
.

and may impede the full participation of the parents. 1In a smaller

/) group sett%ng it is easier for the parents to estabdish rapport with
the members and feel comfortabl in asking questions and expressing

»
their conderns. ) . .

. .

Although the Code does not speak to the issue, there should be a
«

mechanlsm for the parents to challenge the appointment of any person

3

to the committee;//;f there are. persons whom the parents’, for any reason,,

7 -

feel uncomfortable with, it is more efficient for that person to be re-

placed so that conflicts do not arise that will obstruct the successful
‘ ' . . ®

completion of the committee's tasks. This suggestion is not intended to ’

constitute parental appointment of the committee. However, under thej

structurespgpvideg,by the éo&é the only .people yho'are not expendaele are ,
the pérents.z So, iﬁ'cases of parental objection, it is not unreasonable
for the school to replace any of the three requlred proée;51onals.

‘\ A related issue at this stage is specifically informing the parents
of who has been appointed to the committee andlimiting the meeting to

those persons. Many districts, in the letter requesting parental par-

£y - . —

ticipation, will inform the parents of who the othﬁ%lmembers of the
/ committee will be. I think this is a good pxactice'for dietricts} If

the~distriqt feels it'is necessary;to have other staff personsfat a par-
ti;ulat meeting,they should not;fy the pareets in advance. Npthing;can

be?mdre'upsettigé than to walk into a toom expecting:four people and
g}nding ten. If:the parents are al{eady _apprehens;ve'agout‘the EPPG, such’
unexpected occ;;;ehees car chaﬁge that apprehension into mistrust.
\

>
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" a staff‘i”élson person for the parents. If the district would de51gnate

-

- assist them in making a decisior. o
Ay

-

4

N
-«
N -

N ¢

In relation to the proble@ of parent apprehensiveneSs,/or mistrust

of the EPPC ;mocess, one way to allay such fears is the designation of

- '

.at some stage before the 1n1tLal meeting of the EPPC a-staff member to

. - . 4

-

act-as liaison, that pexson cotla perform several functions. He/she could,

be the individual staff member’responsible for all communications to .

parents, responsible for informing the parents of the pdrpose and process
.oe -, .

of. the EPPC ana'answering any questions that the pdrents have. The liaigpn
¢ - w

could also be a central informational point for other.Sstaff members, as

diagnostic and other informatidn is gathered by designated personnel.

Finaliyv the liaison could be the familiar face necessary for parents to
J ' * ¢ . ’

begin to establish trust. - .

-
by

One final point about the c°mm1ttee appointment stage. Although I

have mixed feelings about dlscuSSLOns concerning a child's placement by

.

school personnel without the parents, I‘do:think that some discussion is
pt "

necessary to set wp an agenda for the meetings; to make sure that tHe !

. : N | . ,
necessary information has been gathered; and to bedin to focus the issues

so that a cogent presentation of information can be made. If the professional -

staff members are unaware éi what the issues are and have no sénse of

° [
nJ

direction, then the meetings wirl,tedé to confuse the parents rather than

N




.0 ' Conduct of EPPC

>

<One of the major deficiencies of the Code is the failure to provide

. ' e
specific procedures for the conduct.of EPPC meetings. The absence of  a
specific procedure raises several ‘issues for the advocate: .

1) . Does the parent have a right to bring an advocate to the
" meetings? Thé section of the Code dealing with represen-
tation discusses advocates in the context of a hearing.
. No mention’ is made of the3g;ght to an advocate at thé EPPC
. meetings. However, I have been allowed on several occasions
to appear with the parents at the EPP¢ and have generally
had the cooperation of the school. I believe this to be a
" sound practice. If the parents feel the need for an advocate
" at this stage, there. is little reason for the school to resist
such an attempt. The EPPC is a critical stage of the place-
. ment process. By allowing an advocate at this stage the school
may be able to resolve matters in the relative calm of a
conference atmosphere rather than in an adversarial hearing.
2) Should the school make a complete record of EPPC.meetings?
. The Code only réquires the school to make a complete record
- at the hearing stage. It is the common practice of many
- : commlttees to appoint a secretary who takes notes'and pre-
pares minut This practice may serve the purpose for a
’ majority of casag. However, when discrepancies arise-
concernlng what tdQk place at the meeting.or the accuracy
of the minutes,.theke<is no way to resolve them. If the
_resolution of ‘those di crepancies is critical to the out-
come, of the hearing or ppeal, it is difficult to establish
: the’ facts. A possiblelsolution is to tape the EPPC and to
e . prepare the minutes from the tapes. At the end of‘the EPPC
' prodess, if the\parent' accepts the recommendatlon the tapes >
. can be destroyasgx,;f the parent reéjects the recoqpendatlon
_ the tapes are available for the parent and advocate to pre- \
pare their case. . ) .

.

- Y '
3) 1Is the parént required to provide interpreters for.parents

dt the EPPC? The Code speaks only to the issue “Bf. in- T
terpreters for -evaluation purposes., However, 1nterQFeters

may still be required under Title VI or other federal™
legislation. Most schools, however, willingly provide
interpreters when necessary. o .o

s »
. =z~ ’

. 4) How are the recommendatlons on eligibility placement rgached? \ -
. . The Code’ gives little guidance in°the area of how the
various committee decisions are made; whether it is by voting

- i

. . )
. s . \ #
f . e
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and i so, by a simple majority or 2/3 majority or some; N
alternative method. I am not sure how to resolve this
b problem hut I would suggest that every possible altern-
ative be used prior to a resort to voting. The
committee, by its very nature, must include a majority ~
2\ of school personnel and to resort to a vote, especially
where there is sharp, disagreement, gives the appearance
of a sham. The ultimate solution to this problem may .
have to-be in some type of neggotiations mddel where
T there is burden on committees to attempt to negotiate
problems before recourse to a hearing. , .
- . - , -

5) Does the school have an obligatioh to present alternative
programs? The Code clearly obliges them to do so. After
the committee ha®# determined the eligibility issue, there
remains..the issue of placement. It is here that Igbelieve
that school personnel can be most helpful to parents by’
using their expeftise to present the .alternative types of

*  programming whith will meet thq ¢hild's .needs also‘yonside
ing the parents input as to the various progrdms Bas
on the parents' expertise. Hopefully, through the merging
of thMese expertise, a sound program can be developed for ..
the student. X : :

N

Two ‘additional comments which do not necessarily relate to defi-
XK .
ciencies of the Code but to more generalized concerns. First, I would

v AJ

like to strongly urge)the appointment or selection of a chairperson for

[y

the committee and the active assumption of gﬁe role by that person.

If the members of the committee‘recognize that there is a cyairperson,

" d .

o N .o .
it may aid in resolving conflicts especially éheg two or more antagonists

..

,, d
2

threaten to diirupt the meeting by dealing with personalities and .not issues.

*

. / N . ‘ .
Second, I w:;ld like to’ suggest the use of agendas by the committees so !

that members may formulate a, sense of direction and the chairperson may

use it as a2 device for'directing_the discussion of the'“ssues:




E. Notice to Parents

Most districts ‘have not encountered'broblems in terms of informing

parents concerning the placement. However, I strongly urge that the

- s

notice include ‘all the elements outlined by the Code, which includes a

-description of the "prdposed action and information about hearing rights.

-~
¥

< N
1) Description of proposed action. In some situations 52 ma’
be unclear ‘to the parents exactly what the recommendatioﬁy
of the EPPC was. To simply refer the parents back to the
recommendation of the committee may be confusing. ‘I
recommend a full statement of the proposed action and the
underlying eljigibility determination. .
- Lo

Informing parents of hearing rights. JIf the district
does not have any sort of parents' handbook explaining
hearing rights, then the school should develop some’typge
of statement outlining those rlghts in understandable , s

"~ language and emphasizing the time deadlines., Because of
the problems of a lack of advocates mentioned earlier,
the school 8hould also request that the‘parents notify,
them' if they wish the assistance of an advocate and cannot -
locate one. The school ‘may be able to further assist the
parents in the search. - . . -

An additional conslderatlon in this stage relateswto program changes.

)
-

In theoperlod proVLJLd for the pa&ents to respond it is 1mportant to -

.

. remember that changes in programming cannot be made under the Code.

°

H

This fact should be made dlear to all building Rvel persooiel who have
v >

& > ‘
responsibility for the child's present- educational programming.

F. Hearlng Decision bnyarents

\

Although this stage of the process is normally not ome 1n ‘which

-~

the school is invoived, a couple of points on the advocate's role m@& .

be helpful to you. First, I will normally attempt to discuss the decision.

I

. -

with the.parents and offer my suggestions. I try to consider and.present

L)

[y _

two factors: .




1) the suitability of the recommendation

.2) procedural compliance. . -

Sometimes, even though ;hgﬁ&ggommenda;ion is acceptable, procedural

irreqularities are so flagrant that careful consideration mmust.be given

’

ts rejquesting a hearing to establish those violations. This is d%ually

3 very weighty decision far the pareﬁts and’ the advocate. But 4in certain -~

]
. 3

instances after weighing all the factors -- the aé%eptability of the
. .

recommendation, the possible inconvenience to the parents, and the

&
K

9 I3 I3 ) 3 I3 ) ‘ 3 3 .

potential for postponing necessary services to the child -~ it is-necgssary
«to pursue a hearing'to establish that the procedure is as important as

. ' \ s A ;

the result. I mention this situation because the intent is often mis-

-

undeii!;od by educators. But I feel if is important to do so. v

-
- - - .

The other factor which I would like.to mention briefly is'the cpnéenf -
.’ .
form and to stress the importance of having. forms that are pnderstanaablf
I . ° -

and making sure that paren;s understand what they are signing.” Although I

was not personally involved, I have been informed of several occasions

Kl

’

where parents thought they were signing an approval ‘of. the minutes and

N >

instead signed a hearing waiver. - . . , }
- -
. - ’ - Lo

One iast,point on this stagei; It is unclear from the Cod% what exactly
. 1) Yoo .

3

w - M .

2 . Lo Coroe
must be included ,in a letter requesting a hearing. Probably a parent could

”'simply-spy, "I hereby'teqﬁi;e a Wearing,” and, it would\becsuffibient. “But!,

.
3

w

I would shggdest that the schools provide a hearing reduest form to parents
. B v ° q

v “

which contains information about the ‘grounds for the hearing. While such a

form could not be used to 1imit.thé°;ssues raised at a hearing, it would

be useful .in stimufhting the parents %o think fhrough their bbjections, and .

’




‘issues are. This would allow some time prior to the hearing to research”

it would provide a hearing officer with a general nétion of what.-the
~ . Ca
the issue, which would expedite the decisional process.

©

, ) G. Hearing

s ~

The two primary issues in the hearing age‘ére hearing process

. =L

3

and authorlty of hearing offlcer.
1 g . -9 b
The Special Educatlon Code outlines an a equate scheme of pro-

Cedural rights but does not spéc1fy the procedure for the hearing.’

©

But several.problems may arise,'includinq:

,,&: 1) Is the school requlred or allowed tolsend a representat1ve°

.~

if so, who represents or presents th school's position?
' Can 1t be an attorney?

’

.
S

- Which party has the burden of proof? v

What is the order of presentation of ‘evidence?

Can the parents requést that wi;nesses’ﬁi ﬁresentq

only when offering evidenéeg )
lThe second problem at the hearing stage is what is/<the authority

of the hggiing officer in terms of éranting relief. It is not clear

to me ﬁhether the hearing officer i; limited to sustéiniﬁg or rejecting

.

}me EPPC recommendation, or if (s)he can fashion a program and order a

placement on his/her cwn initiative, or if the Hearing officer is limited
to, deciding on thé issues raisedgpy the parents, of if he/she can order -
L.

the EPPC to start all over, or prohlblt the school from startlng a.pther

v

EPPC. Such 1ssu95 may seem at flrst glance unlmpor;;h§, but to the

s

advocate the resolutlon of such issue§ is critical for developing strat-

- * " —

egies for presenting a case dggeven the more basic jssue of depiding'tgf

M N

value of initiating a hearing.
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Ll . -~

H. Decision by Hearing Officer
F3

.. . ) : R -
4 . e . . »

The decision by thé hearing officer is important tq the advocate

-

in terms of a .possible appeal. The Code requires Jth'e hearing  officer
{ ‘ .

to make findings of facts' wncldsions of law. Findings -of fact ,

<

et mclude all issues of fact poslted by the partles and not Justl‘a selected

- port:.on of them. Thls is a difficult task for the hearmg offlcer when
. T B 2 : . >
_there is ne established procedute “for conducting the hearing, but the

obligation to provide‘finding of facts-is 'clear;' and the failure to do

-

" so may .severe]iy, restrict the possibility of effective iappe%a.nd should
, ¢ o ’

- <
N : ¢ , -

. +  be guarded against. } A e T *

L.

v

Appeal to the State Superintendent

Gentrally the issues discussed earlier in =the context of the local

F-]
hear;.ng offlg%t apply also to the dec1s1on of the state supermtendent
& . . *
or hls deslgnee. Howeyer an addltlonal concern in the a,ppeal context
ey - g S

r8ced£§ré a'.s to be utillzed. For some time\I assumed that the

[N

fr?m Rulg 24 were @?pplg.ca‘ble in toto. But/Rule 1725 of the

Code s;ﬁflcally states tha' i . «

7 ® ,qe 1.- . N
“"The deadlmes for appeal to and decision b A
o, hearing officer as get forth infRule. 24 shal
‘- - .apply in appeals to the ‘superinfendent of publy
lnstrubtlon. . ‘- » &
TR

My J,nter‘pretatlon of this fanguage is that pnly the deadlines from Rule

24 are appllcable and not the procedures. 932349 291 oftfthe Michigan

Adminlstratiye Rules outlines a comprehensive procedure for hearmgs by

) M w - s . - - . '
. - the state superinﬁendent. That'prgcedure couflicts in several respects X

® [

) * thh the Code. If that procedure ‘isyto ?overn ithe hearmg before the
.

. state supermbendent then parents sh uld be not:.f:.ed of that fact so e

I

. e 5,

[

that they may properly prepare for the  hearing. <@

R4 . <" : e (O -
<.,

Q . - - . : o
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Conclusion . . .
N

.+ These are, some of the issues and concerns that face the advocate.

L 8

They dre by no means the entire scope of special education.® Beyon&‘the

stage of final appeal.to the State Supefinten@gnt, there rgmains the

other and more difficult stages of providing the educational services,

.

which is what the procedure is all about. I hope that my attention to

1

the problemmatic aspects of procedures has not obscured the fact that

the’real issue is quality education for special needs children.

. » »
ing good procedural practices, I believe, sho%éd serve to refocus our

attention £bon the quality of those services. I hope that my comments

"will be of assistagee to you in moving towards that goal.

%

¥
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, and Placement—Committee Mceting (EPPC) is the first opportunity parents have
. ' . - .

PARENT INVOLVEMENT IN DIAGNOSTIC TESTING

i
Sincé the passage of PA 198 in Michigan, and eépecially since the passage

of PL 94-142 at”the federal level, parents must join professionals in making
educational classification and placement decisions about their child. Often,

3 .
parents have not had a formal opportunity for giving input igto the ﬁiacement

and classification process until the latter stages of that process, if not

.- * ) .
actually the last stage. 1In all too many instances, the Educational Planning

’

to try to come to mutual decisions with professionals. . In this process,

v

parents are at a grgat disadvantage since: (1) they ordinarily do not know

the educational resources available ‘and have limited, if any, first hand—7 "

-
~

observation of their child in the educational setthg;'and (if they are not»

familiar with the psychological testing instruments from which critical -
\

RN ’
»

classification and placément data are obtained. T would like to argue thatg
' - P

it is essential to forﬁa{;y bring parénts into the process long before the

final dedision-maging meeting, and I will suggest that an optimal time for
. ;f'is
parent lnvolvement is in the actual diagnostic tei..ﬁg 1tse1f.~'~‘L .

r

»
. he o
.
K
~ ' i 1 ' +

ement" process it is first necessary to review some -
: \ : .

familiaraconcepts of standardized testing. Standardized testing necessitates
. ' / N i

a controlled testing context: for example, the room, materialg, order of
pPresentation, and examlnet 1nst§hctlons are unifoymly pﬁgygrlbed *With the
testlng context held constant, variations in chilég performance should ideally
‘be attrlbutable to dlfferentlal responses to spec1f1c test items medlated by

. -
dlfferentlal 1nte11ect1ve-cogn1t1ve abilities., There is, however, much .

s
I3 4 \
i .

evidence indicating that children vary tremendously in their reactiéons to the
. ' ] ) ) <

&

. -49 ' ~
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TN based on experiential, emotional, and motivational differences, affect per-

« the standardized "séﬁiptl" ?he testing situation is

interaction between a child who brings unfqu

’standardizéd testing situation itself, and that these differential responses,

t

formance outcome ‘on test items. In addition, the individual child is a stiinu=
h 4

o

lus with tremendous demand characteristics who impacts différentially on .

i

different éiagnosticians, despite the diagnostician's attempts to adhere to

therefore, a complicated

experibnces, expectations, and

. L 3

-

.responses and a diagnostic examiner who.also brings unique experiences, '’

.ted interaction takes place. Also, the tools themselves (different tests

This inbolves‘spontaneously chahging the’ standardized testing routine to

-

expectations ‘and responses. The test_fs a tool around which this very complica-

N

N

EN -

and test 'items) change the’ context of the interaction. The diagnosticiarn's
very difficult problem ig to figure out why the child pérformed the way h€/¢

or she did in this very.complicateéd situation.

Standardized testing is drhditiona}ly designed to minimize the' impact of

the individual differences of examiner and child. JIt is my opinion that we

+ -~ -

“should try to maximize these factors to léqrn more about an individual child.

. 2
&
- . . }

orchestrate new interactions with the child in fesponse'to,the ongoing dialogﬁe'

L
:

between the particip}nts. In-other words, in order to unde?sfand the individﬁgl

child we have to capitalize on these individual differences. .By using our own

~

emotional ‘and immediate reactions to the child we can utilize the ongoing_sit- ’

- ?

uation to bring out these factors more 7féarly. This involves the diagnostician

14

more personally and activgiy in the didgnostic relationsh%p, and this tyﬁe of

. e . Q“ g .

”»

¥ active involvement carzi;s some personal risks to the professional. For example,
L4 " .~ ?

if you have a test with a sat "script," it tells you how to "be" with the child,

» e ‘-
. . Y \ .
~ M - . . ~,
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and this is comfortable to us. Tﬂﬁi is particularly true when the children ‘
‘ . . 3

that we may be asked to "be with" do not regpond to us in ways we might expect

(e.g., they may be antagonistic, unresponsive or uncooperative). The set

- . ~ B ) »
test&hg routine gives us something to do and a way of feeling competent despite
the puzzling ‘responses from ther child. This reliance on the tool bften .

“

obscures the diagnostician's conceptions and understanding Qf the unique aspects

of that particﬁlar interaction. ‘ ’ . e
N . «~
In summary, to be responsive to the hniqueness of each p rticular inter-" .

) . , . -

action, the d1agnost1c1an must be ready to vary the standatdifzed testing

rcutine. The testlng situation, therefore, becomes a “non-étandardlzed" use of
. . . N\
a standardized testl. All diagnosticians engage in ‘this behavior to some degree,

but most diaghost;cians‘haye not,.in my opinion, internalfied a notion of non-
[ . )
standardjized testing as the major diagnostic role in their attempts at under-
- N -.

e

standing the individual child. The American Psychologlcal Assoc1at10n, the

American Education Research Association, and the National Council of Measure-
. - ’ 4' -‘ .
ment in Education have stated in professianal guidelines that, in order to
. K - € v o .
understand” the individual case;'h(diagnostic examiner’may not have‘to rigidly

follow testing procedures and would probably-have to embellish them.’ hore"

-

strongly, they have stated that the exploration 6fuan individual case is

) i . . (] . . Do s
different than standardized testing. While there is much in the way of specific
¢ . .

guidelines for standardized norm-referéhced'testihg, theére is very little in

* 3 hd - -

the way of quldellnes for non-standardized testlng needed to understand the

- m
L]

individual'case. The d1agnost1c1an *who is most often called upon to test the

1nd1v1dual rather than td collect group norms is, therefore, left to his or her

®

mclinical 1ntu1t10n.

.

.t . . o~ . ,

-

-

lThlS will be referred to 51mply as non-standardlzed testing for the
remainder of this presentatlon. ) . - .

Y. R ) 75]..-‘.“5"5. . ' - - .L’
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Within a framework of non-sﬁandardized teéting, the. introduction of parents
i . °

. . ~ s ! - ’ . o
into the diagnostic testing context as observers i$ seen as one viable means of
! v -c \ - -
changing the diagnostic context to enhance the study of the individual child.

~
S

The}sotential_gains from' family ‘observation of tthﬁesting process include the
following: (1) Parents become exposed to and more familiar with the instruments

. ! . ' ) . .

. by w@}ch classificakion and placement decisions are made for their child. This

has obvious-due ﬁrocebs implications. Fufthérmore, they have a.chance, on the
« o .
- N spot, co add 1nterpretatlons or clarlflcatlons, from their point of- v1ew, that >
. \ .
may ala\the diagnostician in formulating a more accurate appraisal of the
\\ - 4
smgnlflcance and meaning of the child’ s performance in the testing 51tuatlon.
\
¢2) By coriparing perceptloé% of a shared event (i.e., the diagnostic testlng)
’the diagnostician is in a better position to upderstand the family milieu

- N \ .

. ) ) .
which has shaped the expectations - and the emotional and motivational sets of .

this child. 3) A‘meaningful dialogue is started between the professional and

parent. around a shared concréfe event which should eghanoe the ability of~both

. ' N .
. parties to better understand the viewpoint of “others., and to lead to more

A} . \ LN ., .
comfortable and productive communication between parent and professional ihn the
L4 "‘

. .
>

<9 Al .
- ' more formal vehicle of iﬁteraction;’fggh_as the Educational Planning and
> P .
5\ R
1 N \ \

Placement Committge meetings. s ° _— ,wx

. - . . d '(

Another model of family involvement includes the active participation of
5 - - . -

parents in testing of their own children. In my own work,-I have developed 3

and refined tasks and 1nstrument2 approprlate for parental admlnlstratlon. In

L]

addition to the above-mentioned gains from'ﬁarental observation of the’ diag-
9
nostic process, parental téstlng of. thelr own chlldren gives_the d1agnost1c1an
x .
an opportunity to dlrectly observe sequences of parenp-chlld 1nteractaons

-

N -

—

around learnlng and performance items. For many chlldren, particularly those
- A - \ ‘ . ~

1 - .ot - - ] N
.. w2 56 Y
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children with significant developmental problems, we have found that parent
testing tends to optimize child performance. With some families, however,

parental testing interfers with optimal child performance. .Under these
. circumstances, parental testing of their own children does allow the diagnos-

.

‘tician an opportunity not only for better understanding of the nature of mal- -
* o . P @

adaptive parent-child interaction,but also for immediate intervention in the . -

’ g R o 0 f

s form of corrective instruction and/or modeling. .
2]

I am currently working with a thitd model of family involvement in which

o

-

families and their phildien go through an initial diagqostic procedure without

a diagnostician actually being present. Ha&ing carefully and systematically %

& - . . .
developed procedures whié&h allow families to comfortably and productively carry

“on diagnosfic activities on their own, we are gggiin/%hé‘position té systemati

icaiiy assess the'impact of egh»presenoe:or’absence of the diagnostician on
. . x ]
the quantityand quality of the initial diagnostic data. Although this.model
. is obviously a research model focosing on.theiiiéé}oal‘bgocess; it has some
implications for p;actical diagnosfic ;ork. For example, our initial study/
*

has documented tpe competénce and insight with which family members are able -

, to carry out their diagnostic tasks. It is my opinion that  often- times

typical diagnostié procedures do not allow familiés and their children to, show = =

the:.r competenC1es. Most often the dla%ost1c1m 14}) to belJ.Lve that it ' ‘X/

. P o

is his skdillful problng that has led, to 1nslghtful responses from the parents

and children. Unfortunately, the traditiona; diagnostic process puts,the‘E -

"'""'hiﬁu&&iss into -a passive position vis-d-vis that of the diagnostician. Sur-' .
. ) ) v : ' ) :

prisingly, families have described the "automated" diagnostic model in which.

N

.
e

no diagnostician is present as a more ;personal” and "giving" experience than

¢ / . - - . 'S
- . .

. , T, -53-
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. .
their prgvious diagnostic experiences. The diagnostician must, thetefore,
vt ‘2 . N \' ' . R
e examine the ways in which routine diagnostic processes can be restructured to
. S ’ . %
'acknowledge‘family éompetencies and to encourage tge{ ‘.expression.
Mg te ’

»

The models presented may not, at first glance, appe to have direct

-applicability to problems of diagnosis'in the schools. I beliéve, howe&er,

my experiences and findinds, even ¢though they are from a éiffegpnt,setting
. R N ) | ] /

12 hd e .
'

than that of the school diagnostician, can be used as a startinglﬁoint for
1 ' ‘ :

-
o

some cq%ative thinking and that is the purpose of the qu;}ng discussdion period.
o :

*" QUESTION: *

- -

-~

«

\ i Does not every diagnostician, after learning the rudiments of t st'_Q

. ’

_ administration, engage in non-standardized testing? What is new about

. what you are saying? e

RESPONSE: i . ) é

¢t .

SN What guidelines does the individual diagnostician have for answering

3 ¢ . .

questions such as, "How far do I go? 'How much can I vary this test? L

a

How do I vary éhis situation‘systematicaliy sb that I can propeﬁly assess '
~ L] . -

| @ ) \
its impact? I feel that diagnosticians "play down" this element of

.
“

their performancq perhaps partly because there dre no clear, professional .

- . \ a
. gJidglines for these activities. '
i * ‘ . A

QUESTION: - ST -
. 7 . X ax - e
How do you- report your non-standardized testing results?

RESPONSE : B

-
a

In a testing report I might say something like the following: "In

4

an informal presentation”of_the Leiter International Perfoxmance Scale
Al ’ A4 - . .

by his mother, Johnny—performed approximately at a mental age equivalent
of five years of aée." Thus, I have-quéiifiea the findings on several

o

L] ~

ic ) - M58
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s - -

“accounts, and clarified the context under which the testing was conducted:

€
-

QUESTZON: ‘ ) ' .

¢

I would be concerned from the point of view that you later have parents’

1 R . .

"* that attempt to teach the children tests and-becdme very conceened about.

[

those items.
RESPONSE:
This is sométhing abput which to be cdncerned.‘ Hopefully, the proceds

. of ;nteraction between professional and parent will encourage the expression
of parental anxiét;es so that they can be handleﬂf .I have had parents ask
to‘come back and repeat the testing. This mdy reflect anlinappropriate had

) . anx1ety but sometlmes it mlgnt be qultefapproprlate. For example, some-

- . <

tlmes parents are sensitively attuned to the lnterﬂal phy51ologlcal

-

°

>

env1ronment of their child whlch, often times, can affect performance.

- . .
Parents may be very accurate in suggesting that testing at’another time .

reflect underlying anxletx.and the d1agnost1q1an has the obllgatlon to

.

confront these concerns to help parents reassess their own Ekrspectives.

°
r 3 A

The diagnostician must be wi#ling and able to deal with the possible

L~ N ®

could yield different results. On the other hand parental concerns may )

7

Cd

< - reactions people'might have in response to involvement during the diag-
) ' . . . g - .
nostic process. . .- ) }
] QUESTION: - . ‘ ’ ’
e a C e

~

What types of chlldren or famllles would be most approprlate for
these models’ WKy haven't you considered asklng the children if they

wanted their parents present, and asking parents if they wish to observe,

\ . on .
let. alone participate, with their child?

’ f
°

- n —

-55=-
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, i * . - . .
RESPONSE : A _ . : s
- ! ¢ * / : .

This methodology might be partigularly helpful in the case in which

_.you know inladvance that there are differential perceptions of the child'e~

problem:’.this might involve different perspectives between barents and
- Ea

the school personnel or differential perception between family members.

I don't ask the participants to decide if they wish to participate in

s

)

this ~activity. I etrongly retommend their participation in the activity

’

for, on the basis of my experience, this has been a positive expe€rience

for most parente and children. It may be, for eXample, exactly the parent
] T V
who says he or she w1shes not to observe the”ch;ld part1c1pate in the
v \
diagnostic interaction who could most benefit ﬁrom°observ1ng directly

1 - .
.on

the ¢hild‘é difficulties. IR , ;-z;_

R
One thlng I want to mention is the 1mportance of 1nstruct1ng apd

. - . -
-
~

, preparlng.all parents carefuliy for their role in_observing or partaklng
in.the diagnostic prgpess.' I try“ro explagn to families exectly what
we will be doing and'why.‘rI boin?;but to parents that they'bavé;good
Anformation about their child, that they live with that child and are
T experts iﬁ tﬁeirdcwn milieu. We try toﬂmeke the parents_feeivthat'they(
: ’ . ..

are in control and.really have somethiﬂg to‘give. Further, I Ery to

¢ - .- .

-

prepare them spec1f1cally for thergpserver role. We talk about. things

. they mlght look for. often tlmes R :Y tO have Someonézélt W1th the ~

parents(if they are w&tching)to dis

e . >

- - 2
B 4 -

ongoing diagnostic’ 51tuatlon.4 I have prepared written obserVatlon guldes

B 1~

to helprarenrs\as=they are watéhing thempeeting, particularly for times
when there is no brofesf}ggal watching with them. "The same type of

N - - - N

]

B P} 'S . »
. — . "‘L,}\"“ > ; t IR v, o - ,
2 .
5 : w0~ " wib —
. E .
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preparation is done for parenfs who take an active role in the diagnostic
process by ‘testing or interacting with théir child. Carefully formulated
instructjon booklets, instructienal video tapes, colored photographs'and

diagrams are pht together to help the parent to perform comfortably

and competently in'that role. . o -

+  QUESTION: . . ‘ .

What if the parent gets upset and leaves the situation?

-t

RESPONSE: . . - . "

If so, a process has occurred which is reflective, in part, of the -~

child's reality,and you have a chance to deal with that right there: &

to deal with the child's response and his perception of the events as well

as the parent‘s response and- their perception of it. (this of course hinges

;e e s
FYanT L

‘.

or angry he/she was at what happened.) Now, if you ‘have llmltEd time

and specified assignﬁents to get data and thi$ type of disruption happens,
Y
£ . . . : . N ‘. . L
. I.realize that it would be disturbing for you1 in your.role in the system.

4 . -
<

LIt is importan§ to keep in qind, however, that the most valuable learnding
N ’ ’ ¢

AN - - N .
experience for the child occur when his/her own Q&rents'are anxious#(e.q.,

1)

— : . . N s . .
when the parents do not know what to do). Most-parents feel that they
- . . I , -

should know what to do, but there are times of course when they do not.

-

How Qarénés translate their anxiety and model way@ of handling that anxiety -

1)

is a critical factor in understanding the ‘child's personality and per-
, - »
- formance.. The diagnostician has an oppoztunitg_fosintervene3 perhaps

beginning with a statement such as: "I see you are nervous about what

’ » ha§ happened but, you know, it is good for a parent and child to work out.

a

4 ' *
. some of these things together." . .

61

on' Whether you can get the parent to come back and talk about how upset -
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. QUESTION: . - : - ‘ ‘.

"What about the child's concern about failiﬁg in front of hds or

3 M * o - * >
heq‘?arents? . — .

RESPONSE (from an audience member): i

e - .

But this is not the oniy time the chfld in under’ pressure in

front of his/her parents. _ ' Ve "

* >
" %

4

QUESTION: 4 (/—4

It seems that we never hit the parents‘ﬁhat need this kind of service

.

the most. It . becomes a natural selection process of getting those parents

that are willing and able to come in. Sometimes you are lucky if you

SN

.o can 'even get parents to the EPPC meeting at the end. Which parents-do

~ - -
K
) -

you end up w6rking with?

- . 4 . .

RESPONSE: v : T b ,

You can try‘;p reacﬂ out ‘to the parents who don't appear

™ ' willing or able to .cofme in. I have done non-standardized testing in peoplefs

kitchens in order to. involve the pa;ents. If you can strike a rapport

4

. around something concrete -and real to them, perhaps you can get more interest

. N —

and motivation to come and participate in the school process.

Also, doi't dnderestéﬁate the telephone as a means of gaining“parental

I . rapport and i;terest. I bave‘carried out "long-diséance“ telephone re- = fﬁ
S i ;i lationships oyef per?ods of months with fapilies who.were not coope ’ting
’ - "Qith'schools and othé; social agencies, ,and of--
‘ }increaseéi' cooperation. .
7 Finally, the growing availability qf viéeotgéing capacities in the ”
school ;;stem is a siq;ific;nt factor. Vﬁdeoféﬁedlsegments of testing
. inkeractioﬁs, %laséroom b;haviorq,'e£c., ggﬁ bé shown a; an Eégz meeting
N 0 - . . J B
' ) -58- &
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< o

N . N\ ‘
to give parents and professionals concrete data on which to share per-

. . 4 . . [
ceptions and engage in mora mutuai problem solving.

Ll

EY . f Wt P4
v QUESTION: L . _
- M | ) . . . b
- ) What you are talking about is really interesting. We have teams,
" N ) ‘ 3 »

‘people that would include a social worker, psychologist, and teachers. .

. 3
) . <

" People whose roles are: overlapping. : Have yéﬁ ever thought about that? - -«
- o . . -

N
. .. : .

.Here we have three people that may be working with the same parents, and
I am wondering if the model would hold true? Would it faéilitate or impair
team ggﬂmunicagion? ¢

RESPONSE : : ) .

N * . 3 B
> Again, if you are lucky enough to have videotaping available, I

. . ,
' think team communication is enhafhced. People perform differently in . N

¥ different contexts,and this can lead to' "battles" in which a teacher

-

“,

describes one kind of behavior, thé parent another, the social worker
/

’ . *

anothgr, and the psycho}gg}EE,g;illfgnoéher.' Often it is hard for pebple

Y -
e . .
- f e

T “‘"ﬂ116>feel comfortable when others offer differing p;rspecpives,angrthis

can lead to divisivéness rather than mutuality. Sharing differing.con-
y » é - , .

[ -~ texts and experiences thropgbathe conérete‘medium of videotép? can lead
‘ to mpre=mutuality. : s . ' '
QUESTTON: Lo ‘ Y .- ,
: . I don't thiﬁk that aéswers thé question.the way I‘undg;stgodlthe SR

.3 o . 7 , R
"question because the .problem still remains: each teamfhember is expected
. ’ ‘

to bring something to the evaluation.  For efgmple, as a school psychologist

" - - L) ’

&

I may have somg contact with parents,but the social worker on the case has
; v - Tt T i , <"
more parent contact than I do because of time and role definition. So I am

- dependent upon the observations of the social worker. I trust.my social

o

: - LT
ERIC - -63 "
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2 v ) .

worker, but her conception is still not my conception. Yet I believe

<

A4 - . »

'in team concepts. How does this difficulty fit into your models?

J .
\ : . . B SN N
)

. - - ¥
RESPONSE : , . . oo,

'L ~

~ 3
. ®
bl . - .

. - Two people can engage in a similar activity, for gxampfe, inter-"
- \ . . ’ *

- - ~

viewing parents, and have very dissimilar “interpretations. This.is not
., 7 ‘. . . M

< 5
a

necessarily bad,nor does it mean one person is more correct than another.

.

N Different personalities from diffef;ng role perspectives are bringing,

-~ . ' By

. . . . .
" ’ different facets of a complex situation to light. Different team members
* . - k{ ‘. . K - " .

also elicit\something.different from the parents who respond to the
r N ) ' *

different personality and proféssionalﬂperspective of the interviewers.

~

Furthermore, suﬁmqu desqriptions: written or verbal, dognot usually

. ¥ -

describe the situation fylly enough to allow someone else to independently

judge another's experience. When someone ‘describes a situation,it is

- -

éppfopgiéte to wonder how that person is influencing the outcome or

By

conclusion. This isn't simply a matter of lack of trust. Shared comman

»
.

experiences can pelb pfofessionals‘sort out these differences. .§ideobape

-viewing of a-concrete experience isn't the sole answer to problems of ,J
] . . ] R

‘. , .

team functiéning,'but it does'have the possibility of efficiently facili-
A . . ’ - N
tdting team communication. ' S . )

L] X

] QUESTION: T . . . ‘
,r\ Aren't the extremes you have presented really beyond what it possible

. in the schools? » . . i '

RESPONSE:

.
- - ”

I would like to argue that the minimal parental involvement required

. in diagnostic testing that leads to placement aqd_classification decisions

. e Y
' .

° - ‘ - ~60= . .
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-

should be:observation of that testing. This could be "live" or later in

viewing videotaped segments. I have spoken earlier of the due process

implications of this. gFurther, i,think parental reactions to and
) . v

interpretations of the testidé ought to be incorporated into the

testing ‘report.

-Obviously, however,\ many people would not agree with me, and that is

fine , . . I am tryimng tolencourage debaEe.

-
something that cuts across all that I have said that is important for

-
.

all of us. It is my hopé that my descriptions of my experiences with
* .
families in 51tuatlons which you may never encounter, will give you

more positi%e expectations tha
may not be as readlly evident

dlagnos*lc situation.

arents do have a lot of strengths that

hln the constraints of the school

There is, on the other hand,.

]

. »

’

Diagnosticians are often called upon when there is an exii:jayp-\

conflict between parent and school, and the diagnostician, as a

represttative of the school, feels a pressure to change parental per-

) .
This is not a good way to start out with anybody.

-

ceptions. People
need a climate of interest, acceptance and understaRBin& before produc-
e N -

~§
tive and difificult change can take place. No‘matper what the constraints

- - °

of our individual systems: we can all work At changing and improving our

ERIC

Aruitoxt provided by Eic:

attitudes:

o

% : ‘7
(1) our attitudes toward oMr clients, including our ability

N - LN
to identify with and respect them; and. (2) our attif@\ s toward our own,

professional roles, particularly our abffity to share what we don't know,

as well as what we do know, and to use ourselves as our most important

tool in human interactions.

AN . §>

~
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» PARENT CONSULTATION: A HEALING PROCESS

~

- - .
v .
Y

" When we are with parents, the message we impart to them depends on our
< i . °

own 'state of grace" so to speak. It depends on where our heads are. I am
—

. afraid thdt th}s dqgg _not have‘axl%t Fo do with our profess1qnal tralnlnq.
< - . - - . .
It has more to do with our healing strength. Although healing strength can, “* - -
l . - <
be channelled through professional processes, I do not think it is very -
Iy F a .

dependeht upon professional process. In fact, if you use the professional
A . '
process as most of us do, as a,gefense to hide behind, then it can become

-
s

.

anti-healing. Y ] ‘ L. L - ,

No one teaches us or warns us against using our roles and skills of

professionalism as shields against exﬁosure and disclosure. In our daily

practlce no one beams back to us when we retreat behlnd our test resufts

, -

and test p:otOCOlsito cover our uncertainty in front of the parents, our

° a -~ ‘
< fear og\the parents, or our dismay over the emotions we feel inside ocurselves.
< - . . - * o
~ Sometimes the emotions are angerrst the people in front of us, sometimes it

. 1s terror, sometimes it is lust, sometimes it is alienation’ or boredom or
P o
* M -
irritability at their intrusion or interference with our daily routine or M N
° °. A - -
, . . . A \ .
—_— . - N P o * °
’ None of these feelings have‘aﬁything to do with our instruments.or our

oursown internal fantasies. f e

. espec1al technlcal measures we employ with the child ox the parents; and Vet *

’ s

all of them send out cryptic, garbled s1gnals ‘to the peopl€ before Jus. of

© -

o

course, they are frequeﬁtly confused by what does come acyxoss. They have

° e
3

been encultutated just <as we ‘are inta, oux-professiohal role, and they make

’ ° co

some’ of the same'assumptions we do about this role. As they sit before us or

- -

°

next to us, many of their own feelings and emotions are attached to this

~

. M L . . Y
enculturation. Nevertheless, the other reality we are experiencing inside

i

Y

O ‘ ' ’ ) ‘65'67 . , .
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ourselves does escape through, this professional screen. Without full -
. L4

. . “

conscious awareness, they pick them up and dreé affected by'theﬁ. What they

A
- 0. . .

.do then, I think, is to fold these multi-waved signals into their own

®internal experiential .reactions %nd‘mEId @Le whole‘into a strange melange.
S . e -

.
-

- S ‘
They do not know hoiShuq? of what they éxperience is coming from insid® -

- Y .
-

3

themselves and how much is coming from oytside. They “see your'grofessional j

.
aa

mask and‘asgﬁﬁgﬁit is ygggq'They tune jﬂ'E;é’give reciprocal output to you,

¢ -

.
I~

but, ‘because of the strength of;the}professional illusion, they assume,
_i, \ ’;\ = /V -
they are.making €gg%§s§?opriate parent reactions to your pSychology-framed -

.
’ . .
* 7 N~ .y .

* »
hmessages. : ) -
55& used two unusual texms -- “state of grace" and "healing strength" that

-

are  completely outside -the lexicon of existing'theorepical models such as,

¢

behavioral, analytic, or ecologiéal Ehebries. I did it deliberately to break )

us out of our model$ and get ug back to the phenomenology of experience in.
0 . . '

parent consultation interchanges. I am serious about both°phenomenologica1

N »

areas. .Where we are inside ourselves is terribly important to the healing

- R " s C’*}
ar<. St i -
O ¢ " . ° s

When I say "grace".,I am not talking about a state of perfection ... the

. upreek idea of the perfect man ... perféct in righteousness,\perfécx in miﬁd, g
* & . N . ¢

perfect in body, etc. I/do not want to.add to the pile of crap thdt has been
. -5

poured on top of us by our pro%essionéf writers, philosophers, theorists ...
- ¢ o’ N .

I do not believe in perfection.' T@;t‘is why it is so difficult for me to be -

:part of.a professional bJSY Fhat pursues the @ublic's\impos§i$le fantasy that

&h:y are perfectl’aﬁd all the ones-ggndeal with aré imperfe?t and that,

through psycﬁbﬁherapy; %ﬁﬁavier modification, desensitization, megavitamin

.
» . — -

therapy, etc. ‘we will make them perfect. I do not believe in sucﬁ‘culﬁurél .-
4 & . . . . i
illusions. ¥. . a : . ,
. S 7
s . -66- -
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o 1 However, when I talk about a state.-of grace I am talking about a

.
-~ > - ’ " ®

*psychical state within ourselves which comes about only after long inner .

explorations, after some awaren

s

of how closely we are kin to the pedple
»

I3

L : v o,
\we. say we are studying.

A state of grace is a sense of liberation, even

'though only for brief moments, from the false beliefs and nyths of our

s

ioulture about how people ought to be ifithey are normal. . It is a‘sense ot i
‘belng ablevto penetrate the soC1al barriers that keep each of us'lnsulated
{from the others. It is a sense of being“able to:get behind what the parent or
P \
“Echdld sitting opposite you is doing and sayin;, and connecting it at a

clearer, lesgs opaque level with what is happening inside of them. In many

instances, some of us have had those peak experiences when the person sitting
opposite us has helped us transport‘outside our everyday selves, %Qen we feel

‘good and full and happy ... not orgiastically ... but serenely happy in sharing

a momeiit in time with someone else who can do to us what-a sunset can, or a

s

o

>

-

gdancing glint on a brilliant sea, or a_éhrgling brook.
¢ -

2 ~ . . - .

{ The state of grace I am talking about, however, is rot a single state ...

ot just the blissful state -I just'deecribeda although when we experience fhatm
M N P “. ‘ o
we know that we are capable of grace. There are other times with other people,

'other parents, that we can féel the storms of their inner violence and it too

<

can be transportlng like a wild nlght of 11ghtn1ng and thunder and

,";"ar

PN rd
person who-stands in theJhealing center with us.

.

A N ~

"darkness

~

~

all booming at once around us. And at such times we can also be\ohe\yith the

—_—

. ‘Lest I confuse you with the idea that parent consultation is a matter of

v ~

\“\\ being lost ;n the other, and the feellngs and meanlngs of the othe€r, I know

-

that - 1t is: also very 1mportant to dlStlngUlSh between the me and the thee.

£

. ) - ’ . ,

£
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Aruitoxt provided by Eic:

‘one of the most difficult things we have to- get across to pazent% is that

v

their flesh ends and their child begins; that they do not have to\go all

)
-
.

through their schoolhood selves again in&phe body of the child. Aand so
‘e

* [

rogching‘them as healer, then we must model for them

if we are truly a

that we are ndf they, even though we can stand in the moment with them and

.experience as they do.

v

can éxpefience the pain that they would experience if we-came straight to

03 L4

the heart of. the matter and gave them fully what we ;ee in their child. We .

A3

. . * .
cannot at such a moment feel their feelings to. the point that we cannot face

- . - 3

the truth together ... or that we cannot experience the loneliness of their %
o | . ‘ N ’

anger at us for disillusioning them, at not presenting them the possibility

of perfection for their son or daughter. -, ) . ‘

- ,

» .

Nor can we afford to be, afraid because of li®hdation, because of the

- - .

potential destructdion.capacity in- the parent to kill the bearer of the
. : - R /
message. Y )
* . s ) N " LY . "n»/
Because the truth, even when overwhelming, can also ‘be healing. Such
LY 4

- = .

healing. lies not only in their exposure, but also in our own. “When we bécﬁ
‘. N . . /
. ’ %, B -
- away froq the truth befause of its;dangegs, we back away from ourselves .and
S °
¥
come away feelihg diminished in ourselves. That is a reality qrééter than

.
\ - ’ . *

the‘realiﬁy that we can be hurt by tﬁe truth in very direct focial/wais. + -

4 it

—~all of f know the politics of care and c¢aregiving. Professionalism is~
» i . "} -

»
.

. \ . . . ’ . . ’ 4 . Py
every bit as mgch a political prQcess as it is a professional prdcess. In

| . g i .. .2
¢ g . ~ - . pl -

(T .

’
.
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Aruntoxt provided by Eic
g g

.

fact, I'am convinced that there is very little di
N

we call professional and what is political. Therefore, ‘in our own communi="%

L]

. cation, in the social waters we swim in, we are subjected to the currents of

political forces.*

»

'

<

4

We know that, and are influenced by’ that.

fferentiation between what

[

. - .

-~

But at the

.
[

moment of confrontation with the parent it is important

£ s s -

to put aside our

s N .

rational appr&isal of the political nature of .the exchange ... we must free.

ourselves of the grip of the political vice we're in and bﬁghe‘only in the

v a . b

" healing forces. We deliberately bracket out the political from the exchange

¢

' The state of grace is an irrational state and therefore, because of

. -

‘of healing. -

cultural overlay, a dangerods state. Our_society fears irrationality. It

fears those who slip but of the culture. Society shuns our clients because
,of their lack'of the requisite amounts of rationality or their inability to

s . ‘ ot M ¥ .
hide their irrationality, Whether this is the irrationality called retarded,

“or the irraiionality called emotionally impaired. Since the gfe@t Enlight-

‘enment’, the culture has denied us our irrational selves and our irrational

- .

. e

‘brothers and sisters. The state df‘gracéhis an irrafionaL state whicm sweeps

us away from the lea;pea reality that all the others share. It is the crazi-

<
! N 0

. . . .
.ness of love ... a limbo state. ‘

v i N ;-
] . ) . . .

Parents are afraid of us when. wet are in this state because we are so

. -

much like their children. 'They:know that society dQes not appréve of  their

. . 4

-

el

.fchildrén, and, therefore doés not approve of them for not pu}liég their children

0 -
~

Jinto the pattern that culture demandég Thg& know that tHeir children iﬁvali;
R ] N . . .

illusion of perfgbtion and perfectability and that ihey are

» -

_date the cultural

a~

- ‘held ‘liable. They ére trying to reclaifm their children and thds'rgclaﬁm the
» . ) ‘(‘ C

cultural mantle’ for themselves. . - . L.

, 1
. .
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. . .

. °
4 e

When we brush aside the culture and talk to them about who they are and, n
. - . ‘ /

v

who their children are without the facade of culture or the fantasies of .
culture, we are a great threat. 'When we stop pretending that there is per-
’ ¢ . \ ' e
- . Bl
fectability and that we can .open the gates of perfectability to their children,
we are a searing truth that is hard for them to bear. ' ~

. ~ v

But if we talk straight with them, without the interference 'of this .
mythical reality of perfectability, we/can get to .that’ part of them
* s ; ’ zg -
which really knows, as painful as thé knowing may be. They may attack or

defend.’ They may wfing their hands or retreat as though in defeat. But N

M »

they carry the truth a&ay with them in a way that was not there before; and

.

it has.a way of growing inside of' them.

It is terriply “important what state we are in when we tell' them about

. o . ? .
their child and themselves. We must be aﬁié to deal with our own inher

selves so that we are not afraid, not aﬁgry, not vulnerable ... but are clear

-~ - M . . {

ang~untroubled about the truth. ‘ - . . .
. «- . LI oo

: — .

And after all, part of-the truth about their children.and also

themselves, is that they do not follow %he perscribed rules'fgr ration- ) .

¢ *
v

ality. what happens to them is an object lesson for all those whé
invalidate the‘shared fantasies and images which the culture has about
; iy ! - .

itself. Society does not want to know that man is jirrational above all ‘

-

... at least Western Society does not. Fhe shared.iilusion is that wWest-

- »

ern man is a rational map; and if ﬁot} then by dint of will power,~and cul- ) P

tural interyention he can bé made rational. One of the deﬁénds this society '

v . A

places on us ‘is to help it locate and rationalize the occasional member who

may have\ slipped by and is living in an irrational state .,. eithef as non-
/ ¥ . ” ¢ ¥

-

.. ° 8
intellectual -~ retarded -- or as rational-deranged -- emotionally disturbed.

. . B } 2 .
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"The -myth is that all the rest of us are rational. We join in the mythaand deny

>

-
-

«time you need to teach them the truth about the culture, so they can begin

that we are dirrational. And the myth within the myth is that when we slip
.
into irrationality, it is only a temporary fall. from grace. And anyway, man

is on the road to rational perfection through science and education.
To be a healer we have to face the myfh. And when we are in a state

of grace we are fhll} aware of the myth. The reason this is a dangerous state
is because it _alienates us from the culture.. To be in a state of grace is to

~

. - , , . }
falf out of the culture and run the risk of calling to the Pttention of the

0

culture that you have slipped out of %ts orbit ... and you know what has »

-
)

happened to your clients who;are society's object lesson.

Nevertheless, this is truth; and you deal in truth. ‘You‘need'to tell
. B . ¢ A : -
your client and their parents t@e truths about themselves; and to yourself the

)

truth about the culture you inhabit. and if‘you work with your clients over

S

to sgparate out what part of the mess they're in lies in'them, and what Part is
in ﬁhe culture.. ?hat'é‘the*shaky ground you walk,on as a pfiéhologist. ‘

* As for the schodl, it is an ipstrument of the culttire ... and as a

1l

N

. cultural instrument it not only transmits knowledge and enhances growth, but

. . %
it also transmits the lies of the culture. -Each culture has its own brand.

Ours is that people can be perfect ... not only the ones who deceive by

" outward appearance, but all people. And further,, the psychologist was

som$~sort of magic to bring this about.
" One of the things we have to be careful about is not to get caught up

in this cultural illusion and make such demands upon‘ourselves. We cannoct

make pedple perfect, nor can we 11 the schools how to do thiﬁr ?ﬁd& doesn't
¥ \ . . -

mean we can't heal people ... at least in terms of what they think about’

2

themselves or.their children because they are peffect. It does mean that

P e N . =

-
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Aruitoxt provided by Eic:

keep the fright of differences in controllable bounds., and who can interpret _

- A .

we do not get caught up' on the crazy expectations of either the'school or

-
4

. —

. b . ) o
the surrounding community.. —

They need us ... they need us as transducers, as go-betweens who can

-

the frightéhing ones to them. They need us also because we transform their

v s
4

feelings about their fear of their own likeness to our clients into a sense f-

of normality and reasonableness.. And above all, they need assurance, of their

—— ’

own normality because our culture tells such lies about what iteis; and ‘the

schools are a place in which the lies are supposed to be transformed into

0
-
.

reality. N
/ ' . y .
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LEGAL ISSUES FACED BY SCHOOL PSYCHOLOGISTS ’ V )

REGARDING HANDICAPPED CHYLDREN

@
- ~ »
.-
, .
. .
.

Preface *

The growing concern over individual righgs and particuia;ly the rights

-

of "special education children" has created a situation which may have a
B

significant effect on the role and function of the schqglepsyghologist. It is R

imperative that the school psycholdgist become familiar with recent legel
) ’ \
. trends, current litigation and the likely direction that the courts will take.

The school p;ychologlst has the rare opportunlty to effect change in the lega;

system by his or her actions. ‘A re-direction of his/her energies into ne§»

‘
.

areas may serve to influence the path of the courts. _ This re:direétion has

-

become critical. Unlees certain steps are taken, there is e strong possibility*‘

B : ¢

that the courts and state goverﬂmenﬁsfaill step in and supervise many qf the
’ [ -

hanges that are currently being demanded. . N

¢ . i, ’

A solid understanding of the legal issues and their likely direction will

help the school psychologist to plan and modify his or her praé/lce. He/shea

.

alsq has the oppogtunlty to 1nfluence the practlce of the schools in order to
& — ' x>, ° ~ - R
comport with the law and likely court decisjons. h ' )
& ) . . , . * [ ’
This, paper offers a ®ursory review of relevant ledal casés. The issues, -

’ @ .

pIéintiff'syarguﬁents, legal.arguments and’ the implications for school psychologists

‘

are presented. One\can draw his$/her own conclusions as to the "wave of the

. ) . ” .. .
future.", C o : ' ‘ e

.
et
-
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Testing, Labeling and Placement

. L k/_

étandard%zed tests have undergon° careful serutiny over the past two
. >
decades. Issues of rellablllty, valldlty, cultural b1as, and rac1al d1scr1m1natlon

0

have all become part of the school psychologlsts profess1on. Parent groups,

civil llberty orqanlzatlons,and child advocates have all, at one time or . (
. . ; -

another, called -into o&estiom the’ violation of basic rights by the administration -

and use of standardized tests. ‘ -
{
., Several landmark ca%es point upsthe uncertainty of the courts in dealing

-

with the relevant issues. Concurrently, parallel issues involving iabeling.and

-

placement have come to the (forefront. Litigation Ras forced J%e courts to

<
L4

conslder the legallty of many heretofore routine practlces of educatlonal systems,

¢ .

Scrutiny of the practlces of state educational systems by theréourts has

reiulted in the isolation_ of several crltlcé issues, An understanding of

2

these issues ﬁong w1th scfme background of legal trends, are crytical to

the school psychologlsts Ins1ght into the 1mpllcatlons for educational

. 4 -

practlce of legal deC1slons, Jlegislative statutes and glgentlal state

( >
educatlon deoartments mandates are critical.
.-
L' 4
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Issues and Arguments in Testing, LaBeling, and Placement

-

The issues and arguments that follow have been derived from the’ cases in

€ - . . "
® the appendix. The court, in the cited cases, has either directly affirmed or

. ]
alluded to the ‘specific issue or argument. . |

.
| . N .

f

‘Issue One: Educational testing usedjpy‘the schools does not accuratel y measure

y

the learning abillty of the Chlld (See: Hohson v. Hansen, Mills, et al, v, Board

of Education ofﬁthe District. of Columbia, et al. ¢ GuadaluPe v. Tempi E;ementary
' A3
School District; Diana V. State Board of Education; éovarrubias v. Saaniego

°
° o

Unified School pistrict; Larry P. v. Riles; Stewart v. Phillips)

13

e ~° Arguments: S~ . .
\ 4

~ 1. Cultural bias{gue ‘to norm réference, nature of,iteﬁs, pature of testing

4
°

N - )
environment regplts in misclassificatigp and inappropriate educational placement

of members of minority groups. . . ] 3 . 3
2. Placeme%é decisions are bosed solely on ohe above c;iteria.
3.‘There i% impléod discrfmination due to I;n;u;gewdeficiency‘for non
’Enéiish speakiné youngsters., ) ) R .0 -
. o= 7 ‘ 4 . e . e

4. Stahdardized tests~measure only a small part of &hild's repertoire of

., ” N

behavizi;, 3 .
. . ’

, Issue Two: - The administration and inforpretat;on of standardized tests is

~

a

’

E3

’

performed‘incompetegtly. (See: Hobson v. Hanseﬁ; Guadalﬁpe v. Tempi Elementary

[ 4 - .
L ).
School District; biana v. State Board of Education; Larry P. v. ggles)
Arguments: . ' & “ Y t.

-

©

1. Standardized test administrator does not take student's cultural back-'

\ s ]

- ground into account. : e

-~

ghild’may have diffigulty understanding test .item if.aﬁministréﬁof speaks

.
”

in a language or .dialect different from child's native one.

v « ™~ ] v ~
3. Tralnlng 1>\test admlnlﬁyratlon may be 1nadequate.

\ | o p,c\,>77-78 - L
. - - 'S T s
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4. Test administrator fails to take into account variability in test taker's

performance,

-

-_ 5. All of these factors may lead to a level 'of pérformance by the test

taker which does not accurat?ly reflect underlying competence.

). . : . . )
Issue Three: Parents are not given adequate orportuditv to varticipate in the

plécement decision. (See: Merriken v. Cressman; Covarrubias V. San Diego School .

Distriét; Stewart v. pPhillips; P.A.R.C. v._ Commonwealth of Pennsylvania)
'

I

Arguments; - ) .~ e

.o

1. parent may have knowledge of ¢hild’'s behavior, aptitﬁde, motivation’

. . * 5
and skill development which could contribute viluable data.
& . : .

8
2. Parents are given inadequate information to arrive at a sound decis}an for

i T
the child's placement. ‘ 7 -

- h | 0
Issue Four: The possibility of a self-fulfilling prophecy. for children placed

» .

in "special education q}j§§es" and labeled accordingly. (Sgé: Hobson‘v. Hansen;

» 1 )
Mills v, Board of Education; Mérriken v. greSsman)

\ - . ’ . -~
&ments: N .

e »

- - . L

-

1. A child may achieve at the level he or she is expected to achieve.
‘ - * . , K3

2. The stigma of a label may contribute to performance as a result of{ﬁhe
. . . § .

K] »

stigma. L.

. o i ! F v
3..Classification may define a child's role and status.
L} . ‘v L)
Issue Five: The use of certain tests imposes an ihvasion of ﬁrivacy. (See

* 4 Y
. . -
{

Merriken v. Cressman)

- P .

. Arguments: . ) - -

. . - . .

- °

1. Many Ssintlude persénal questions relating to the home and are given

- 5, ‘ i ¢ . b
. N N 4 . v
. without parental permission. ¥ . .

, 2. Many tests include q&estions about peers and peer relationships.”

-4 @
e .

3. Many tests include questions which have no ‘educational relevance.

1 79 B
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Right .to Equal Educational Opportunity and Right to Treatment °

M -
L 4 . ' * <

-~

. . o
Law s&its‘concernfng the right to eQuFI educationgl opportunity have been

- - ~ .

prevalent since the landmark rulings in Pennsylvania Association for Retarded

(4

Children v. State of Pennsylvania and Mills v. Board of Education of the District

of Columbia. ("Access to Education" suits ;imilar to Mills and PARC have been ,
i . . ' ) . ¥ . ’
initiated .in at least 22 other states.) Both cases were settled in 1972, It was
~ - - - ﬁ
explicitly delineated that the mentally retarded had the right to education and

Sy

this right must be upheld regardless of financial considerations. '

. Furthermore, Pennsylvania Bcknowledqu its responsibility to provide a
- * N
free public program of educaticn for all its children. It ag}eed to plaée each

]

mentally retarded child in a I1‘1':'1:ee,pub1ic program of education and\fraining

appropriate to the child’'s bapacity.". In Mills the court guaranteed the right

.

to ‘a publicly supported education. However, the court also acknowledged .

that a lack of fair assessmenf and placement procédures had resulted in exclusion

3 « . . - . ] hed
or misclassification. The court ordered many safequards against further exclusion
- - ]

. or misclassification and demanded a periodic review of a child's pleement.

Two additonal issues‘regardiggpthe rights of the mentally retarded weréég

- > ¢

raised in LeBanks v. Spears. The court, by.consent drder; decreed a free public

o
S

education for all but-insisted that the education be oriented toward the goal of-

- o« » ‘e . . . -
self-sufficiency and ég?loyab;llty. In-addition, it was agreed that educational

hd +

opportunffie§_be provided to mentally yetarded who were. not given educ&tiona;

- var - £y
- . . ~ .
services as children. .

-

Y . +
°

Although a great deal of legislation and litigatién has been devoted to the
. 1 " ) ’
right to equal educational opporfunity, the legal implications of-right to

PR Y

. treatment are only recently emerging. ,The concept of right to treatment '°

raises issues about the role af the sdhoé% in serving all of the needs of the

. o . B *~79- . T

& - . -

~\) b . , '2 ‘80 “ ’ N . .
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L3

) handicapped. The two mbst significant cases ;n\this area are Wyatt v. Stickney

N

and New York Association of Retarded Citizens v. Roclefeller. Among otler

ﬁ -
qﬁ»indirt’gs,»the cases point out the nedessity for individualized treatment
. .

program§ to take place in the' least restrictive enyironment.

S
4 [

Another critical factor is the mador concern of citizens over the time

lég between adoption of a legal principle and its implementation. In Harrison

V. Michigan, the court refused to hear the case becausefaf/zhe‘remeéy available

[

legislatively. <

-

~ The éourts have demonst?gtgd an inconsistency in ruling on the rights of
—~ oty

equal educational opportunity and right to treatment. The courts have alsa”

. . ‘|r” B AN
and the rights of the handiddpped individuals. 1In light of these factors, it is

<

‘critical that the school psychologist continues to.be aware of the trends
. . .

in Yitigation governing<1he rights of handicapped people:
. _\‘ i . . ra

. 9
o ¢ .
-3
- .
9 A}
- . +
”®
N -
“ e © o
» » -
\/-
N4 »
.
\ ,
. L)
¢ .
- . . -
° . .
-
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., raised serious questions about the actions of the school, the role of the parent,
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Issues and Arguments in Right to Equal~Educational Opportuﬁityfanglgight to)Treatment
T~ o s

L ey

The issues and arguments that follow have been derived .from the Gases in the

? l\

) L
appendix. The court,

in the cited cases, ha§ either directly affirmed or alluded

3

to the specific issue or argument. c& K
Issue One: Countless children who are classified mentally retarded, mentally

§

ill, learning disabled or neurologically impaired are excluded from school. (Seé:

Mills v. Board of Education; P.A.R.C. v. Penpsylvania; Lebanks v. Spears}

Argﬁments: . -,
. S R \
1. Chrldren are being suspended and excluded for,disciplinary reasons. . )

Many of these children have difficulty hehaving through no fault of their qwﬁ.

2. Children are excluded because the public school refuses to establish

-

learning environments suitable to the "special child's" needs.

3. Children are excluded who do not.fit into any of’the neatly defined .
: T : “ -y s
parameters of a particular learning environment. This leaVes parents witﬂ‘%he

. £

optiop of inspitutionalizing or paying for private care.

. ‘ w . .
Issue Two: The/quality of the educational program does not provide r.ndicapped

A @& -
children -with an.experience which will help them to reach their maximum potential.

3

Spears; Hobson v. Hansen;

. {See: Wyatt v.'Stickney; Stewart v. Phillips; Lebanks v.

N B -

© Mills v. Board of Education)- ' ' t :

-

Arguments : ,ﬁj - - ~
.

i

" -

1. Handicapped children ‘are often misclassified and provided with an

N a
inappropriate education. = - ' .
A

>
s B . > v -

2. Situatjons exist which encgurage‘non-attendanée by handicapped:children.
. - ¥ B ' .
. A - .
3. Very few individualized programs are suited to the needs and designed to
» . LI

. . -
~ . < S i

v

maximize the capabilities of each particular child, .
M .

-
' .
- . bl
R .

. " 4. Placement in special educational programs. are not reviewed periodically’

- i ‘ >
“ . .
. - - ‘ . -81-~ « [ A

o : ., , 823 ‘_-..“‘ -




. - . @
[3 * . ' ) . . /

v -~

to determine whether or not the program has accompllsbedothe speclflcaobjectlves

?
-
.

which were outlin®d ln the 1nd1vxpaallzed program plan.

¥ . * -
. .

Issup Three: he disproportion‘of minority students in "special education"
= - A}

‘ classes implies certain factars about the minority. &§ee: Larry P. v. Riles; .

Mills v. Board of,Education; Guadalupe v\ Tempi Elementary.School District) .

9

L 3 -
- L ! * )

Arguments: N

‘ ~ . ¢ N ‘\I - ° -

.

1./Tﬁé pre§umption~againét a racial imbalance puts pressure on-school

. , Lo
.

~\\\ffrc1a‘s tc prove relevance of screening and assignment criteria. . .

.
“ ke . . ' + .

2. THe ,right to eddcation 1nc1udes right to-remediation. Th is ,an .
[ 4 ‘ & 3 - . -
El N 3 , | R  ?

.

' ,_obligation tc meet the néeds of "the thildren who come to sch undernourished,

v _
uﬁderstiqulated and undermotivated. . .

' R . M °©

~

e Issue Four: The rlghts of the child are violated bv placement 1nto a soecial

.

P s N ) . ’
" class vnlcﬁ'does not offer adequate treatment; (See: Wyatt v, Sglcknew, icct
V. Greenblatt; MN.A.R.C. v. Rockefeller) . —

\ P

Fe

~

£ - -

Arguments: 4 A . . : s,
i’

~d

* 4 ¢ ~

.’ % 1. The sthma of clacement is accepted 1f adequate treatment is offered

_— - - )

M 1n exchange. y ] _ '

< -

2. The concept of fundamental faarness 1mp1ies prgoper placement and
x{ P * . f N ) .
adequa&e treatmen . . . . »

. hd -

- T & 3. Speclal education,programs should be proviéed in, the, least restrictfve

~

and denormallzlng enGironment p0551b1e so that each child is educated in a

- _ .
PN -

settlngnas closs to. the normal classroom as p0551ble.

— , . ’

.

B

.-~
4. Duc process protectlon requires that every special “ucatzonal blaoement,

JEOR . e AN - N

% - : .

- denial of placement, angd transfer -must be preceded by constltutlonally, . \")
3 i - o S '

adequate fiotice and_heérinq procedures. L e T .
. ) . . ‘ N . . :

- L ° R

- 'y ' A . f . . \ ~ N —

) ' LT o-e2n 83 o .

. . .

. - , ) A . . - . - - 3 .,

El{l ! ‘ ' . »

fo .
e : : Ce

- / . .
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iy i
Issue Five: Special education érogramming is inadequate and placement,into these

N , El ! . + [ ) ) v
classroohs causes irreperable harm.' -(See: Diana v. State Board of Education; .
. - K \ .

Merriken v. CresSman; Mills v. égerd of Edycation; agpson v, Hansen; 'P.A.R.C.~

V. Pennsylvania; Larry P. v. Riles; Guadalupe v. Tembi Elementary SchoolAPistrict) .
e . : T ‘ L o -
Arguments— s - . ) -

¢ - ’
» .
a oY

i. Speeiai'egucation:classe§ become burial grounds since regular

’ s .. ’ v . —
reevaluations are not done.’ : < ‘y )
. . ’ o . L1 2 s v
" 2. stigma attached “to label of "special edugation,"” "mentally retarded, "
' Ly ) . oo R T -
"‘and so on. Y ' ' . . ¢ .
: ° ) . . 8 N N .
3. Child's future is necessarily limited by education available. /

-

[ . . . . q . Y. .
4. Riﬁential harm by misclassification is tragic because the mildly impaired

have, considerable learning capacity and strength in adaptability.

Issue Six: The education of handlcapped chlldren is the resoonsiblllty of the state,

-

(See: Lebanks v. Spéars; P.A.R.C. v. Pennsylv&niia Mills v. Board of Education;

N.A.R.C. v. Rockefeller) - SR - /
.Arguments: o . . - p—

z ° *

-

O 1, Many, parénts cannot afford the cost of prlvate }nstltutlonallzatlon.

2. Since the State mandates education for all,, the Stgie should be opligated,
/ p

o

for (ne incurred expenses in evaluation, intervention, and transnortation\

&MMMMJMondmg adequate treatment to those

05 o
1t conflnes. (See: Ricci v. Greenblatt Wyatt v. Stlckney, N.A.R.C. v. Rockefeller)

5, 3 L4

Arguments: ' . . { . s

74 ' * ‘ T
’ 1. Conflnement of handicapped chlldren is borne out of humane statutes fntended ol

to insure adeqpate treatment. Any conflnement W1thout adequate'treatment v1olates

s
-

children's rights.

-

2. Confinement without adequate treatment is indistinguishabie,from penalconfjhemmnt.

- ¥ .
*3. The - condltlons in institutional settlngs may cofistitute cfuel and unusual punish-

i e ’ . ' . 84 X ' . N , °
El g . _83_ . oS PO
i e .
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'E

v

for th2 most part, they are not explicitly contained in the coutt's decision or

v
.

Implications of Litigation for Educational Practice
- 4 -

. a ’
N ", .

- - L]

v
. .

{ . -~ . R
The implications listed below 5T§Ld§rived from the cited cases, However,
- > . ," - . 2

N LA

- ..

constnt agreemert. The implications serve to establish possible trends in the.

é

[ L . R - L
case law. _Thev are drawn from statements made by the judges, but not necégsarlly

.

-
-

grounded in the law. The eventugl dircction that the courts &ake in decisions
- - - " N ~ b . e

[N

é . -~ . . . . . :
determine the validity®of. the implicaticns.
bl . -

™ar
asv

. -
-

AN

r e .

> > ’ . 1] N M 2 2 - h
oclving testing, lakeling, placement and rights to education and -treatment wiil
rd -

.

. . 3
- -

Soa s . L . . . :
1. If the court were to hold that the administration of intélligente tes?ﬁ,

.
8 .

by .English speaking testers, to children,whosg primary language was sémethin‘;3

P <

. o
other than Engl:sh, was a viclation of equal protection, then the testers would
- ~ . 0

' . [

have to be'bilingualu (See: " Diana, Guadalupe, Covarrubias)

»

» . v g
Pt

2, If the court determlngs that there is a self-fulfilling prophecy with

. .

* . .
P

regard to placement, then labeling may bg declared unconstitutional under the
g B A s

. ' R S e ’
right of equal prdtection of the laws. (See’s Hobson, yill%, Merriken) - *

* 2
\

3. If the court determines that the use of .standardized tests as the %ole.

. .
. .

-

baszs for placement degisions violates dée process or qupl protection rights,

.

agout their’ family backgrolﬁﬂ’gnd upbringi%?
Ed

This ‘will b2 recessary in ordler to make fair and appropriate placement ¢ecisioﬁs.
s » . . :

chools wiil be forced to turn to éarent;?fpr thé answers to

. ‘there

{See:

¥

O

Aruitoxt provided by Eic:

A )

A

RIC

%

L

O] .
(Y

c pa . . AN )
use mal’ no longér be permissible.- (See:

Stewart, Laryy P.)i

v
’

students, *

4, If the court findé:thaﬁ_the askin

»

personhl questions, of
\ .- . . .
invasion of privacy, then

N ,
these cuestions.

a
0 ’

‘
»

Stewart, Guadalupe, Merriken) . . . ! o .

)
. -

. M .\ Ld ’ M . . .
5. If the court finds present‘c*ssification' procedures-to be. in V.lo;Latlon"

- ~

of equal protection then any or all of the following may be required before
! ° . ] | . «

. ' . 4 .

- class:fication is permitted : ~ . . ’

. . . t -
- | .

o . F 4

a. psychiatilc indicators of 'true'’ aptitude and achievement level;
~ o7 . | [~ . - 4

) . -
] . 4 )

. v . A . : ] *
bD. medical and socioeconomic background data ;i _

: T, . "o ’
f .. . > : * e R

. - 3 S . S
Py - ' - . 3

N oo e 89 R




c. complete teacher's report; ) ‘ ,

<

. > d..adoptive behavior data? . . . ) . . xﬁ‘
i RN
e. levgl of motivagion; ’ \ ,
f learnang styles, language skills andcinterpretatlon skills; % '4\ {

-

g. behav1br patterns that exist between child and his -family; and

h. observation of child by trained personnel of schgol behavior. .. . -
"(See: - Dlana, Stewart, 'éuadaluoe, Larry P,, Mills, Ricei) ' . . .
. \ - - . ) ' . '
) * 6. If the court insists on informed consent of the parents before placement, 4

a
1

( . - . - .
" then school representatives will ‘have to .advise parents\pf all the potential deleter-
o he ) — vt RS )

iods effects in a "special education" placement. These would include stigma,

-

lack of stimulation, nature of peer group, self—fulfilling prophecy and possibllity’
5 - .

of limited future. (See: ‘Hobson, Larry P., Merriken)

..
A . N ‘

7. If the court<dnsists on informed consent by the: parents befozxe placement;
then it may require a hedring before placemef® with a private independent

’ ‘ : T - ” .
agen'C’ (See: Mills, Cp\;arrubias, 'Lebanks) ’ < -
- v - -

- - AR ’ e e,
. < -

8. If the court finds that inadeguate special education programming\was o\

- . .
\ .

-
v

. ’ . e v
.violation of equal protection then it may force schools to integratéispecial 7
education children into regular classrqoms. (See: Stewart Guadalupe, Mills) * ’

. 3
- . . . -

. 9. If the court finds that fallure to reevaluate placement perlodlcally

Al . . . ) t._
is a v1olatlon of equal pro protectlon, 1t will insist that eadp chlld.olaced 1n a '

o, 0 \ N -

» \ < <,

speclal education, class" be reassessed perlodlcally to determlne growth and ‘ .

.y

RN

¥

posslbility for a change in placement.' The precedent for this‘has been estab-

lished by the passage of PL 94-142. o Co S -

. .
r . _ . /\ s
- N . .
. 1
. v .
4/ . *
N -
- > .
N . B ]

oy = . . i ) " ‘. o
ERIC "% . . -l . AR S
g . S v .-
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‘ Summary of the Significant Aspects of The T ’

- « o3 4
5Education of all Handicapped Children ARct of 1975 (FL 94-142)-

. * Da R

B 3

It is important to note that much of the present legislation, <ingluding

- -

this Act has been a resp onse to current lltlgatlon Thls Act ‘may Serve to be

e s e e e e — [P S p— S U

. ~

a fundamental tharter for future litigation in the area of rights of the

Q H . -t
" hapdicapped. ~ ‘ : &
L, _ _ . g
-s, . - . . ' P
, . 1. The Act greatly. increases<tharauthorlzed level of Federal funds for
e ‘ L . ' : -
special education, It reguires states receiving such fhds to provide a "free ‘

‘. < ’

and‘appropriate" public edugation to all handicapped thildren wfthin"the state

N . -

by Septembéer 1, 1980.- - .

o ¢ ' 2. In order:-to receiwe Federal‘fun&s the states must have a policy forfeducﬁting
‘ . . " v -' . . — .
. all handicapped chjildren bet the ages®of 3 and 18 by September 1,.19
1 ,. 1 . — . g . .

L2

~all those between 3 and 21 by Septembér 1, 1980. (Children between 3 and 5

. . . ) SN . .
° <may Be excluded, depending on the state g%w or practice). , — v
¥ vl o T, o )
3. There are due process procedures for identiﬁ&fation, evaluation and
» - -

. . “ 4
.

placement. of handicapped children. These procedures are required to ashure that

) - -

-

to the maximum extent abpropriate, handicapped children are educated with ' | -
» " s ’
children who. are not han ibapped; and that special classés, ééparate'séhooling or T

[4

N -
i

other removal of handlcapped chlldren occurs only when educatlon in reqular ’

.1,

-’ < 1 f. ” L. ) L4 . .
classes -with’ supplementary Serv§ces cannot e achieved. ~ - - ..
—— .o v 1} * o
> N , - . ,
- .4, The Act reduiges.p;ocedures to ensure that 4ducation and placement is ot

v . . \ LY
« o 4 . * . . ‘
N . 3

accomplished without racial qr cultural discriﬁinationn R
.\ . L4 . . ¢

, 5. Evaldation and testing is to be-dohe in child's native language or Qode ..
‘ v S C % . .
.o of communacatxon unless it is clearly not feasible to do so. - s )
. 6. The Act p*ov1des that "No single procedure shall be the ‘soke criterlon ' *
. - ‘ - . IS H } .
. - . )

“ - . 3 Iy ( L
Ce . | 8e- 87 . :
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for detemlnmg an appropriate educational program for a c}uld. .
»
7. The current cfe?lnltlon of "handlcapped children" mcludes children who are
¢ » ———— .. o R
mentally retarded, seriously emotlonally disturbed, learning disabled, as :
- 3 . v - _ &
3 . »
well as children with a wide range of physic’al handicaps. ‘ : — .
. * - L] M + .
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Hobson v. Hansen 269 F. Supp. 401 (1967) - e ¢

‘ XY ‘ \
Couff:j . - U.S. Distriet Court, istzict»of.Columbia . .

’
\
) ¢ -

Plaintiffs: '"Class action brought_dn Sigglf of Black school - - . «
children in Washington, D :

A . , . & . . .
' Defendants: P Hansen - School Superintendent. and other school™officials

. » v
o . s
-

-

Factual: Issues lf!Whether the Stanford Achievemégt test and the Otis
Involved:- ' . Test of Mental Ability were culturally biased. - .o

- 2. Trackihg led to ungqual éducational épporfunitiesf

Harm Alleged to ) Irreparable injury §ufferéd by piaintifks tﬁrough inade-
be Suffered: : o quaté education. . - e
Result%: 1. The tracking system was abolished. "The traéking
. . system discriminates hga}pst the disadvantaged chi#ld..... \
= -« it has survived to stigmatize the disadvantaged child
- ‘ T of whatever race relegated to its lower tracks =< from

< " : which tracks the possibility of switching upward, because
" @f the absence of compensatory education is remdteg'

»

Na o,
2

. 2. The defendants were permdnently enjoined from #is-
. . criminating on’the basis of ricial or economic status.
: The'placement wethin tracks are based on standardized !
. ° [ N . L. . »
s . gs.aptitude tests which are comgletely lnappropriate for e
N \ ' use with a large segment of the student body. These testss
. . are norm-referénced on white middle class groups. "As )
Y & result, .rather than being classified according to c
: . @bilit¥ to learn, these students are in reality being
'\\;. » classified according to their socio-economic or racial
¢ _ ) status, or - mare précisely'v according to environmental J &
; t ;@nd, psychological factors’ which have nothing to do with
. : ~—dinnate ability.n . - ‘ | .o

N \\ . e

Cogﬁénts: " / j&he significance of Hobson v. Hansen" has to do with the,

: ‘court's reaction to Sthhdardized Testing. It touches on
) issues of cultural bias and zacial discriminatioh in re- .
L ' C gard to the instxuthént and its use for Placement and tracking.

. - < \ -

o
*

— g ' THe critical feature of Hobson V. Hansen is expressed
I by the judge. “Judge-Skelly Wright wrote,. in his gpinidn:‘;>
: A : o

N .
[ ¢ - . PR - . . ) \ “‘ . e ) P
£, . - ) The real tragedy 'of misjudgments éﬁgut the disadwan-. ¢, ™
. L taged stuydents’' abilities, is...theWlikelihood. thay
e T -*  the student’¥ill ad% out the -judgment and confi%ﬁ‘\‘ :
‘ . . B . it gy'aéﬁi g pnly at the expected'level. Indeed, ~ S
- . v .Q , i Ve s ‘/“ g h A :}1.. X /e".
. . it may even; ¥ worse than-that, for there is strong .

- Al

/gyidegce at performance in fact declines.........
O R - ’

. . ‘s . i
] . ., . : \ ‘ \/ /\//8\8" ¢ M‘a’@’- b - ?




State Board of Education C-70 37.RFT (?eo. 1970)

-«
-

®

-

o Diaha v
3

Court.f

Plaintiffs

Pefencdants:

c/
" Factual Issues
1 ]
Invoivad:

>

.

Harm Alieged t&
e Suffered:

- Relief Sougnt: '

-Results:

*

1

4~

District Fourtcaf Northern California

" state and school officials.

® . h

a - 5

Te

<

Diana and others. Class attion suit on behaIij; {

HMexican-American chileren in educable mentally retarded
classrooms,

s

- State Board oF Educatlon and various other Callfornla

4 ’

-
-

That the standardized intelligence tests specifically

the Stanford-Binet and Wechsler were written entirely ¢
in English.” They were ‘given to children whose primary, -
language was other than BEnglish. The question invplved

is whether the intelligence tests used were culturally

biased,

¢
.

Irreparable injury of inadequate educathm and stlgma
of meqtal retardatlon.

Injunctive and declaratory rellef against 1dentlf€i::§€1
and placement and - compensatory damages.

The case was sett led out of court with the followlnq main
poipts of agreement: ‘ :

1./ All chiquen whos= p dfary home lang ge was other
“than English from now on.-hgd to be tested in bcch
the primary language and in Ehgl}sh, . -
2. Mexican-American and Chinese chlldren already in,
classes for the ment 1y retarded had to be retested
in their primary langu ge. -

In a¥chool distyict which had a sufficient disparit/) .
between the percentage of Mexican-American students!? s

. in their reqular cldsses and its classes for the retfrded
had, to submit an ekplanation citipg the reasens for-

this disparity. . , ad .

;@ ) I i \

4. School psycholog*sts were,to work on' norming a new .
or revised I.Q. test to reflect Mex1gan-Amer1can ’ .
culture. N . | ) ’ .

T« . e o Ce
.5. Competent school psychologists should administer’ oo
¢+ individual intelligence tests in primary language/ 4
or seek oud an irfterpreter’ ‘who, may be e1ther F: e
ps'looy trainde or intern or some otger employee’
of the school district. e . .

. - . -f
6. EVe school district was to s mit to the state before
~ [
- o .

g .- ‘9() . .‘\ \\(‘ (/ . i“

” S o




)
Comments:

‘\

the¢/ next school year gfsumna:y of retesting and

reevaluatlon and a plan listing specjal supplemental

individual tralnlng which would be provided to help
each studenit back into the regular school classes.

- -

The highlights of Dlana are the agreement by the parties
__that individuals had to be tested in the DrAmary language
,of the home and the questioning of the reabon for the

disproporticnate number ‘of _mindrity children in the EMR
classes., ) t :

The most asﬁonishinq aspectfof.the case was that the or=-
iginal school testing showed the plaintiff's int lligence

- test scores ranged from 30' to 72 with a mean scofe of

63. The retest by a bilingual examiner wesulted a
range from 81 to. 10 j a mean score of 96.. One
child raised her scorf\ 49 points.

o

.4

~
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. ' ”
7 &
) . ) M " . .- , ° .
. . "Pennsylvania Association for Retarded Children for = -
‘, ;7 “Bowman, et al. v. the Commgnwealth of Pennsylvania,

- ) ™~ David H. Kurtzman, et al. ‘
.Civil Ne. 71-42 (U S. District Court/for the Eastern-District
of’ Pennsylvanla, filed in 1970)*

] |

N " /
Plaintiffs: °. The Pennsylvanla Association for Retarded Children, 13
¢ / - - : mentally parded children as’ representat1Ve of the ’

‘/// class of mentally retarded children of school age, and
'4 ' ' the parefjts of, these 13 childref (class action) s- .

. ¢ [ « - Y ) %
Defendants: The Commonwealth of Pennsylvania, as repreSented by

x ” . David E. Kurtzman, the Secretary of Educaxlon- the .

State Board of Educatlon- the Actlng Setretary of
Public Welfare; and 13 school districts in the State of s
, Pennsylvania, as representat1Ve of all other school dis-

L) 5"

o . t{iiz:\ln the state. § o e L .
, .
Factual Issues - ’ ! The named plaintiffs are alI residents’ of the State

Involved: - =~ of Pennsylvania between the -ages oﬁ—s—an?gio who -are ' -
S . eligible for a free publ;c school educat ; but have
: . - elther been excluded or excused from attendance at R
. public school, or have had’their "admission to .public
\ ‘ , school postponed and otherwise have been refused, free

: ’ access’ to public school éeducation because they are retarded.

4

4

™

! The parents of these children have berne the burden of
) .- the expenses of care, treatment and training, as well
. as transportation, for most, if not all of the thlld'
—, A ellglblflty for public school.: o . Ty

T L4

) ( In many of the cases, the parents were not given the . '
. chance for a hearlng or appeal on’ the exclusion de¢ision.

. K v -

Alleged -« ‘ Irreparable harm ‘in being excluded from the public -

‘e Suffered: . schools and in being deprived of an education and of the ~
ol - right and ability to earn their livelihood, in order.

) " . to .be at least partially self-supporting.

g . . v \/ 5. v

Results: A consent agreement was reached on Qstober 7, 1971.
. . . . . T e e _ N . . ,
i ‘ The pyovisions of the’agreement: T
. e : \ -
° 1, Provide access to free public programs’.of education
' * and training to any mentaily,retarded child., ¢ .
. . L) n‘ - »
i ', PR *2. Prevent charging tuition or malntenance to ,a mentally
. A\ retarded child, except on the-Same ‘terms as '‘may be
.- ) applled to other exceptional: chlldren, 1nchding ‘
. , - . N braln-de)mag,ed ‘childrep. 4 T
. .‘ . . . ‘ ‘N - . ' . ' . " R L] °
. . 3. Provide home-bound instruction to the mentally -
- . - ¢ - * . ° .
’ 4 . L -91- ! <

A ’ . “~+’_ 9&

o _ . . . - . , , -
. . Sy // . T




o

-

- This landmark case;

retarded chifd. ' Ce

" 4. Require the defendants to provide, as soon as.pbssible,

access to a free public school program of education and

ﬁf training appropriate to his learning abilities to each
plaintiff.and each member of the plaintiff class.

» -

5. Require the defendants to provide pree~school programs
of edugation and training for mentally retarded children~

wheréver’ such. programs are availahle for non retarded

»
ghiidren.&

= - Q
decided by consens order, determined -
that: <

"all mentally retarded pgison% are capable of benefiting
fxom a program of education and‘tfaining:’ [the vast

- majority] are capable of achieving self-sﬁfficiency
-and "the remaining few, with such education anpd_training
are capable gf achieving. some degree of’ self-care; that
the earlier sucp education and training begins, the
more thoroughly and the more efficiently a mentally ,

. ‘retatded persof will benefit from it and, whether begdn
:"early or’'not, that a mentally retarded person can

. benefit at any point in his. life and development from

¥ a prfgrahm of education." - :
. ° .
o e ' : “
, .
. e N
[ =
v * ¢ - ° o A
~~ (-
. o
- P ) '
.:’_é_ . o
. . -
X _
- ‘;' ° -
\“' y . . _)
b L g a ! * -
¥A &~ o
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a

Court:
Plaintiffs:
»
N, a
-
r
Defendants:

Fagtual ?ssues
,Involved:

arm alleged

to be sufferéd:

Results, and Comments:

\

-

/, ’ P . K - . . P SN -
- * _2. Whether irreparable Karm results from miscléssir . ot
- v fication and from lack of being placed in & class

stewdft v. Phillips 70-1199 F. (Oct. 1970)

: - .
-

* ‘ .
ﬂUnited States District Court of the State of Massachusetts
l.;All iack and poor Boston Public School students .
, who are not mentally retardeﬂ but, were in soec1a1 . o
. __classes for the mentally retarded., . -
3 2.‘A11'Black and POOr students were mentally
s retarded but were denied placement in éducatlonal )
P , programs created for their special needs. R T

~

. 3. Parents of the students in the classes for the =~
mentallv retarded who were denied an opportunlty
« . - to part1c1ogte in the placemena decisiof . .
All memwbers’ qf “the” Bbston School Committeg,
Qunerlntendent the' Deputv Superinténdent.,, the
q‘\ Assistant SuDerlntendent*l;ge_Act;nq Director o .
—Rubl&e—Schoo&s—Testing and Measuremént Services 'hé~'"‘
Acting D3rector of the Department of Special Edu-- ] ‘
cation, the Commissioner of the PBoard of Educatloq'for
the State’ of Massachusetts, the Head of the Division.of
Special Edyeation for the State of Massachuset®s, and’
s the Commi;Zioner for the Department of Mental -Health !
for the state,. : . v

>

l 1. Whether.&he tanfgrd-Binet and Wechsler tests
tictually measured the lea?ﬁrngvootentlal of N :
of minorities, especially Blacks. P »

if indeed one is, retafded .
3. #Whether parents have.the right to review the test
scores and participate in/tfe—pracement decision.
’ v B . I .r_‘ .
Irreparable injury as a result of misclassification and 1
no placement. N . ' -
. As a result of Stewart v. Phillips the MassachuSetts
' State Board made the fallowing new regulations:

1. Labels educable, trainable and custodlal retarded
| were eliminated. Serv1cee are requlred based on .
" \j child's needs, not labels i

\
S . - . 4

2. Bducation pzogrdms for children with special needs
s . must, to the degree possxble, be integrated._ rathef -
than separated &t ated. ¥ .

~93- y .
.94 - e

, . - - !
.- . -




’ v ‘ - . ) ’
' K . -

. . -\ 3. Children mqsnot be denied education solely on
L . / * basis of IQ score. "N

-
.

S
T . .7 4. Children may not be denied requlred educatlon,
v _ fnor placed ira special program or tyacked wi ut
- {/fmplete evaluation including family background.
. - 5. Parents,must be informed of propoSed\ev‘aluation,
. : results and recomn\endatlons of- the evaluatlng
team. )

' o - ry ” * P ' ¢ h . - ?
. 7 ., - 6. Evaluating team must meet %ith child's-parents, .
; o, . who, if they'disagree have right te word evaluation =~

3 a . -

p N . - - Lo
N "7. 'I'hree levels of ‘certification were establlshed L 4
. for school psychologlst. . . - . *

- 4 PR
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Court:,

- -

Plalnti%fs:

Defendants:

<

Factual®Issues invblved; The standardiznd intelli tnce tests used tb place these

Alleged Harm Sqffered: Irxenarable injury of inadecuate educataon and stigma~ N
Q“f" - -

_Results:

ERIC - .

r »
s

! J

4

e - cipated if the identific ation and placement practices .,

'(’f / . racxally llngUlSth or ethnig

Guadalupe v: .Tempi Ffementary Séhcol District F. Aua,, %1971
. —— T e R
. . . +
. e \

. “.United States District'Cdurt of Arizona\__ . - oo
1

- ~

- , te "a L‘ ~
Cl1ass, action su “on,behal of Mexican-Americans,
Chiganos and Vaqﬁl Indlsn . T . . *
-
e . e = ‘o ’ PR
Board of Educatlbn and sghnool officials who have parti-

‘

- o

for these youngstere. .
» e N »

. - ot . P ~ Y i

» - children in programs for the "educable mentally .retarded,” '
«. the ‘Stanford+Binet and Wechsler tests, were prlmarllv .
. written in English,  therefore cultu*allv biased They .
R were given to children wbose prlnary language was_other ;
‘ tnan Engllsh . .t . = ;Q° LI

. v a2 $ o
e / N

- - -

- of mental retardation.

-

Stipulated agreement made cn Januarv 5 1972 o ]
Permanent Regalatlons incltided the following p01rtf e

- - * +

. .
. ‘ S o . w'@ﬁ? Y
L M.@‘ '
-
-

K
>
. 2t .

»1. No child to be placod in 4 smecial educatign , l
class for FMR-if he scores hlgher tharf 2 standara
dev1atlons'below norm op ansapproved I.0. test - Tt .
iy’ggs own language.’ Tests shall not be either, " a

N - thé ekxclusive or orlrarv scr@enlnc dev1qe 1n¢ . .

‘con51der1ng the «child for;placement in classes. >

PRI PAE ~ e e
{ 2. Fo chlld shall be con exed for placement inlsoeclalf' ¢
' education unless give aminaiﬁon of develoomental
g s. eultural background Schiool - athrrevereht which, | , .
» subst?ntlates’other indingssof, a - handlcap. qxam§‘
. musg include a home v151t‘mith ﬁarental Qerm!ss’oq R
.o and an lntervzew in. the primary, language ‘of  she ﬁamlly o

» .
IS N °

. Y.
. “3.. If a school dlstrict enrolls an

&~

ldr;n df?any‘_ T,y

in ‘special |, - .

y i classes in ploportlons substanti y greater or’ lesser '

. *  than that of the pooglatlon of the school district - ~ -

’ "as a whole, the_school shall demonstrate "compelllng : T
" . ' educational 7justitication.’ : x4 - - '

7 e -, 4

/ L% - n ’ ‘3». ¢ . x
. * 4. All childrén with orimé langdage other than . : -

English,_and a551gned to EMR classes,or TMR, at ~ ‘. .-

. . this time w;ll be’ reass 1gned tp regular classes : .

T before oct.” {, 1973. LY e y .
] ’ ) + ow - .'c . . > T .' \7
. "The findings in this case are similar to Mapa. However, .
.’ the court went @ little further bv 1n51stIn§_Ehat all -

: ., previously placed studants_are td be assigned t .
R --classes. "(See A above). I © regular .

v

Ld » ’




Cou}t: U.S. District Court for Northern Di \fict of California
Plaintiffs: " . Class action suit brought by parents
labeled mentally retarded partly. on the basis of test
scores which indicated that children h\ I.0. scores

of less than 75. ' ‘\

Defendants: - . Ril#s, Superintendent of Public Instructin in the state
of California, members of the State Board %

. the Sﬁperintendent of the San Francisco UniXfied School

District and members of that Board of Eduéaf\

+
.

Fagtual Issues 1. Plaintiffs have been the vigtims of the‘t\
o Involyed:@g procedures that fail to recognize their unfamiliarity
: ~ y : w1th white middle class cultural’ background.whlch ig-
nores the ldarning experiences whlch they ma

. : _ had in thei¥ homes.

2. The tests used Stanford-Binet and Wechsler Inkelli-
gence Tests, were standardized only on white -lo-
. . ‘American children and there has been no restanddrdi-
) zation to date. Thus, the tést instrument does hot. ...
properly assess Black'ch;ldren. . \

H \ [R—

3. Improper placement is stigma-producing and it caus\s
the child to receive ridicule from his peers and
produces a profound sense of inferiority and shame.
in the child. . ¢

G —

4. The parents argue that-they represent a class of
Black Children in California wrongly placed and main- Y-
. tained in classes for the mentally retarded. -The
- ) ' plaintiffs come from families in which the.orimary
. culture is Black-Americdan. The spokeh language and
. communication skills reflect such variations and dif-
! ) ferences *from the so-callpd Standard English as is
) ) consistent with their cultural background. '
Alleged Haém Irreparable damage of inadequate education and stigma
to be Suffered: of mental retardation will inevitably result in the
plaintiffs' being cut off from social and economic
. gains available to children in regular school classes,
and they will he forced to suffer the humlllatlon of —
- reliance upon publlc a551stance.

- e

'I
§

5 . Results: : No black student may be placed«in EMR class on the basis
. of criteria which rely primaf&ly on the results of Is0.
. tests as they are currently administered, if the consequence
. . of use of such criteria is racial unbalance in the com-
_ pos;tiop of EMR classes. . \ ' :

-
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Plaintiffs:

Defendants:

[N

v

Relevant Factual
Issues Involved:

Harm Alleged'
.to Be Suffered:

‘

Results:

Comments:

- . - . -

Ricci, et al. v. Milton Greenblatt, et al. ) v
Civil No. 72-469F (D. Mass., Filed Feb. 7, 1972 *

The residents of Belcherton State School in Massachusetts
‘(class action).

Milten Greenblatt, who is the Commissioner of Mental Health;
other Massachusetts government officials; and the Belcherton
State School admlnlstratlve personnel, .

The complaint documents several areas of negligence:

1. ‘Oppressive physical environment. This includes sanltary
conditions, bathing facilities, shortages of equ1pment and
supplies.

2. Lack of treatment. .This includes physical therapy services,
psychologlcal services, dental services, and speech ‘pathol=-
ogy services. ‘ .

. ’ A ' '

3. Regimented and Impersonal environment. This. includes short-
ages in staff, improper use of punishment, and the refusal
of treatment. '

The denial of medical»apd professional treatment is stated to
represent a clear denial of plaintiffs' rlghts to equal protec=.
tion under the law; thus it constitutes. discrimination agalnst
the mentally retarded institutionalized residents.
. ‘<, : r‘.
A temporary restraining order was issued ‘in February, 1972
which:
l. prevented the defendants from admitting any\qther citizen to‘
an institution until adequate treatment and *humane conditions
exist in "fhose 1nst1tutlons, .

2. required that a plan be developed for all residents, whlch
woudd prov1de adequate and proper medical, dental, educa-
tional, nutrltlonalﬁ§phy51cal therapy, occupatxonal therapy;

psychological, social, recreational, speech therapy, and J

vocational therapy services; and - -
D L]
-~ . ' Y ?

3. required that a complete evaluation of the medical needs of .

each resident be made and presented to the court within 30 days.

This case preceded Wyatt v, Stickney and New York Association for
Mentally Retarded-v. Rockefeller. ' It was the forerunrner to the
Court's dnvolvement in treatment issues and. the rights of confined
individuals. It also called for a plan of treatment for residents.

. .
»

-
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Mills,

T wrdh

et al.

Plaintiffs: ,

Defendants:

" Factual Issues
Involved: )

-Harm Alleged to -

Be SQuffered:

.

‘v. Board of Educatlon of the ) : ) -

: Dlstrlct of Columbla, et al. . - ' ) .-

Ciyil Action (U.S. District Court for the
District of Columbia, 1972} .
' N 0 -

B
x

Those school age chlldren irr the District of Columbia
who are*belng denled a punllcly supported education by
the District. The plaintiffs are predomlnantly Black
And' poor and without financial means for obtalnlng ;a
private education (class action). ‘ .

v

The Board of Education for-the District of Columbia, the
Superintendent of the Board J¥ Eductation, the Superinten«
dent of the ‘Special Education Department, and all othey
members within the school who are respopsible for eith
the education or the exclu51on of those.chlldren

1. Plaintiffs were denied adm1551on to the District of

Columbia schoqls.

2. There was no formal determlnatlon of the basis of thxs
L
exclusion, nor was there any provigion for review ’

or appeal of that decision. / -

cThese childrgn have been labeled as behavior problems,
‘mentally retarded, emotlonally Adisturbed, or hyperactlve

< ) pa . .
The denial, of an equa educational opportunlty causeg

1.
the .plaintiff s .to suffe; ‘continuous and.irreparable
. harm in thgif future/és students, wage earners,.citizens
and membérs/oﬁ §9€1ety. . >
gl AL ¢t 5
2. S ch is attached to the plaintiff children

Jé;' by/reas/ of the labeling causes irreparable harm,

e dgtendants actions create a self- fulfillihg pro—
phecy, as was explained in Hobson v. Hansep (q.v.),
1Wh1ch propels- tﬁe plalntlffs towards an academic,
soclal and economlc failure,

A summag§ judgment was declared in the case granting rellef -
to the plaintiffs.~ .

On the basis of the equal“protectlon and due process clauses {
of the 14th Amendment to the Constitution of the United
States, the Judge ruled that: ~ -

l.\ The g:fendants musts: ©
P

ovide the plaintiffs with'a publicly-supported
education, according to their needs;- and

a.

initiate efforts to locate and assess other children
in the same situation, so that approprlate place-
% ment can be made.

T 99
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.

Comments:

v

Q : R

RIC

Aruitoxt provided by Eic:

vy

5

2. Due process requires a hearing‘before exclusion or ex~
pulsion or classificatidn int , specidl programs. - :

3. No handicééped-child may be.éxcludéd from a reqular
public school assignment unless the ghild is provided:t/

a) "Adequate alternative ed@cational°services suited fﬁ
- to the child's needs, which may include special.’
education ory tuition grants and .

b) a constiﬁutionélly adedquate prior hearihg andl 4
periodic review of the child's status, progress,
and the adequacy of any ‘educational alternative."

A

.

~Mills has becotme a landmark case. It guarantees an edu-
cation with an appropriate placement which is subject to a
pPeriodic review. It further requirgs due process safe~-

h guardi\prior to any change in a student's classification. x

* o
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. Covarrubias v. San Diego Unified School District

¢ flvii No. 70-394-5 (U.S. District Court forgthe Southern - f

-

Plaintiffs:

'

¥ N .

Defendants:

Factual. Issues

N

< - . District of California, filed July, 1972)

1

1

A

/

v

Covarrubias, on behalf of himself,and all ‘other mlnorlty
students in the San Diego Unlfled<8chool District who had
been wrongfully placed and wrongfully retained in the
Educable Mentally Retarded program (class action).

San Diego Unified School DiBtrict.

l'

-

‘ Involved:,

L
= s

Harm Alleged to
Be Suffered

~
Results_:

ComMent:‘

©

Mexican-American and Black children are classified as
educable mentally retarded, based on intelligence
scores written in standard, middle=class’ whlte Engllsh
2. 'The tests themselves were culturally biased in favor
« of white’ mlddle-class children. . e ,
3. The parents were not given an adequate oPPOrtunlty

to participate in the placement decision, nor was
any opportynity for a fair and 1mpart1al hearlng glven.
Irreparable injury from an inadequate education, as well"
’as the stigma of mental retardatlon.

The case was settled by a stipulated agreement, in which

- the San Diego Unified Schodl District agreed to:
1. See,td.it°that the ‘parents are informed of their
.rlght to partLCLPate 1n the placement decision.
"2, 'Establtsh annual reevaIuatlon of students BAECed ini the *
prqgram in order to determlne whether they can
be serviced in regular school classes. "
3. Pay all named plaintiffs and each member of the class
“one dollar each, "as full and complete compromise of
any and all rights" they have towards the district.
4. "Contlnue to observe the' laws of the State of California

'as establisted by Dlana.

‘
N

ThlS casg relnforces the findings in Diana’ and suggests-
"compensatory obllgatlon" for misplacement or misclassif-
jication. | .

.”.

N
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" Plaintiffs:

Defendants:

. -
Factual Issues
Involved:

'Harm Alleged to
Be SUffered:

Results:

Wyatt v. Stickney )

344 F. Supp. 387 (NiD. Alahama, 1972)
Appeal docketed, No. 72-2634, Sth Cir.,
(argggent heard-Dec. 6, 1972)

by the State.of Alabama. The plaintiff class .was egpénd d -

. on August 12, 1971, to include residents of the Partlow | ‘
State School and Hospital, a public institution' for the
méntaliy.retarded,(class action).

" Stonewall B. Stickney, the Commissioner of Mental Health ‘
for the state of Alabama; his_deputy; and all other’
administrative officers of the State Hospitals and“member
of the executive branch of,the Alabama State Government .

It is stated by the plaintiffs that:

\
Lo
Partlow Sﬁa;e School and Hospital is a warehousing' \‘
institution incapable of providing habilitation and
treatment. It ws conducive only to the deterioration )
and debilitation’ of its residents. .

The wards at the Hospi&al‘arergrossly understaffed.

Pﬁysical facilities, as well as %nadequate staff ratio,

prevent the attainmgnt eff even minimal custodial care.
Serious and irreparable harm’and injury by reason of/being

‘ deprived of the right to treatment/and the right to develop
innate “abilities in order to returh to community ‘1ife and

" contribute to one's own livelihooqﬁ loo

Adequate habilitation of residents: .

.

a) Residents shall have the right of habilitation,

. -1including mental treatment, education and care; [”
Within 90 days, |&@ ¢omplete evaluation on each
resident is to be accomplished, and several annual
reports are to Hg distributed to the next of kin.

Individualized rghabilitation plans must be devel-
oped '. prioy to residents' admission te® the Institu-
tion. The totaljadmission and evaluation of &
resident shall t3ke place within 14 ddys. #

' As part of this.habilitation planning, ‘each resi- )
dent shall have ah individualized post-institutionall
plan.. This plan, shall- begin prior to the ‘resident's
admissibn to’'the'Institution, and institution shall
complete such ‘plang as practical after.his entry.

The respon§ibil ty fox continuity of care and re-
“habilitation info community life upon the return

|
i




7%
to’ tré communlty is also charged to the institution. -

- ‘ a

I

. Comments: The two major components"of this case are:

1. The.court held that the.residents of an institution
. * for mentally i1l and mentally retarded held a constitu--
D tional right to receive treatment and

W 2. The court held that the 1nst1tutlon had an obllgatlon
: to weturn the patients to’ the.communlty so that théy
® \ ’ can llVe in conditions as close ‘to normal as 90551b1e.

7.

Q . . “
-ERIC S :
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The New York State Association for Retarded Children ~

|
Plaintiﬁfs:
’ ' ) )

E

|

] ,

™\

Defendadts:-’i

'y
- ,

Involvéd:

*Harm Alleged

Factuaf’I sues

\Y

to Be Suffered:

Relief Sought:

-

2. 'Most residents are not receiving: -

- )

and Parisi v. Nelson Rockefeller

Cases No. 72-6~556-7 . . v -
(E.D.N.Y., April 10, 1973) 1 St
(both actions filed together)

New York State Asgociation for Retarded Childzen on .
'bghalf of all alleqged retarded persons now resident .
at, Willowbrook. The elass consists of over five thou-

.sand memBerB{(Class‘gctionl. .
’ A -
. 1‘ s 0 ~ . v M %
Nelson Rockefeller: and other State governmental and o7

Willowbrook hospital officials in charge of services to v
the inmates of .Willowbraok. o '

.

’

1. There is no set goal for the education and habiliﬂg;ibn ‘
of any resident, e . .

U

. - T a

- w \
a) School classes ;* .

b) Pre-vocational trainiﬁg%,gnd

c) Vocational training. " ¢
&4 . R

3. Plaintiffs have been.denied adequate treatment, and
have been subjected to the following conditions: i
overcrowding, lack of qualified .staff, improper place-
ment, questionable medical résearch, brutality, peon-

age, extended solitary cqnfinement and almost total

, rabsence of theapeutic care.— : - P

In addition to the rights which had been denied under the
above s%atg égnsitutionql Amendments, the ‘suit charges thdt
State officials had. full knowledge of conditions at Willow-
brook and had the power and auﬁhority to change thenp but

ﬁbﬁe the less "created, "fostered, and condpped less than
minimum stanq§rds to, treatment." The inmate; of Willowbrock
have beem—forced to live under these condiﬁ;qqs. . (,/

That a judgmeht be issued declaring that Willowbrook

does not meet Constitational minimum. standards of adegquate
habilitation, including care, treatment, education, and
training. : -7

1,

That the court will détermineu specify the Constitutional
minimum standards of adequate habilitation for the .
« .. .residents of Willowbrook. ' ’ . -

3. That the plaintiffs be-granted a éfeliminary injunction

~and that a’ permanent injuiction ke given to rectify

4 "}ﬁé'unconstituqional_cohdi%lons, policies, and practices
" which have been alleged. o -

AY

- CO ; 104 . | ‘ :
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Re'sults:

Comments:

. ~
-~
e . ; -
That the defendants provide for the residents Y
now in Willowbrook appropriate additiofal habilitation
. which may be necessary to’ compensate for the regre§51od
and.deterloratlon that they have suffered. .
The court ruled in fdavor of the plaintiffs‘dnd set up court
decrees for' the process of care ang treatment Among these
decrees were! i g

[y

l. Each re51dent shall have an individual plan of care, '
development and -services which shall be preparéd and
re=evaluated at least annually by an interdisciplinary
team of direct care and appropriate profe551onal staff
‘as described in this Judgment after compfehensive
dlagnostlc testing and evaluative screening. The
development plan (actual programmlngk,shall be regul&rly.
‘IECElVed by the team at 1q€st quarterly.

Thg,educatlon phllosophy shall be at all re51dentS,
are presumed to be capable of benefiting from education.
All residents shall be provided & full gnd. suitable
educational program regardless of chronolog1ca1 age,
degree of retardation or accompanying dlsabllltleﬁtor

" handicaps. No resident shall be presumed to be in
capable, of,edpcatlonal development. -t '

Educational serv1ces at Willowbrook i&all, at least,
be generally equivalent to- .the special“educational
serv1ces<prov1ded in’ New York*City in terms of:

a} staff qualifications and compeEenc1es, 1n-serv1ce
tralnlng, and dlagnostlc or prescriptive teachers;

“a

b) Program hours per student;

<

‘,".
c) Nature, content, and quality.of programs; and

4d) éurriqglﬁm guidesy equipment, resource materials
and diagnostic, testing, and screenipg procedures. .

G££4c1ent blllngual/blcultural staff and instructional
,and testing materials shall be provided to wmeet the
needs "of . residents from Spanlsh—speaklng backgrounds.
The most.critical aSpeét of this case, decided in 1975‘
is thé nature, -scope, and extent of the court's involvement.
The court spec1fred the entire program for the institution
ranging -from education to salaries of personnel. It appears
that where the 1nst1£h$1ons are not protecting 1nd1V1dua1
" rights the courts will dtep in and take over the poldicy

dec151ons of the institution. '
. d ’
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. ) «
Plaintl;zgx,\,,

) Defendants:

.

§3ctual Issues
Involved:

Harm Aileged to
Bensnffgred:

Lebanks v. Spears

Civil No. 71-2897' (E.D. La., filed April 24, 1973)

v
€ -

Elght Black children,classified as mentally retarded,

on behalf of themselves and all others Similarly 51tuated 3
(class action).

rd
-

. ) ’ -~
Orleans Parish (New Orleans) School Board and ‘the Super-
,intendent of Schools. . N\

The plaintiffsNhave stated that:

[
The Orleans Parish School Board has failed to
pxovide an education for many children requiring special
education; no thildren over the age of .13 were ‘ever
placed‘xn spetial education classes. .

There is an inequality of education between:

)

a. norﬁal:and mentally retarded childfen; and

b. Biack mentally retarded chlldren and whlte mentally
retarded children. _. *

The classification of children as mentally retarded 1s
done-'

~ +

a. drbitrarily and without ¥alid reasons;

-~

b. * without advising children (or their parents) of
their right to a hearing; and

. .
c. without the' opportunlty or requlrement for la‘ter
reevaluatlon.

.

The’ contlnued deﬁ?lvatlon of educatlon "TTTﬁilI render
each plaintiff' and member.of the class functionally
useless in our society; each day leaves them further
"behind their more fortunate peers."
r~ 4
l. Every child who is mentally retarded or suspected df
being mentally retarded is entltled to: .

a. evaluation and development 6f a gpgc:.al educatlon
E an and periodic review and

-

»b: provision of a free public program of education and .
tralnlng appropriate to his age and mental status...

ersons who atre b beyond school-age, but who were denied
edycation when' .they Jwere of school-age, are entltled to
com ensatoryﬁpr&grams of education.

\Eefére any child is classified ‘@s mentally retarded,
he or she is entitled to full duegprocesséprocedural
rights, including the rrggt to written notice, an
alternative- evaluation, and a formal hearing:

-
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This case did not come to trial since the defendants

agreed to meet the majority of. the suit's demands,

extending’of rights of education to over school-age
is the most interesting and unique element of this c
Although it did establish a legal precedent it serve

inspire other court cases and .legislative mandates.
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~ Merriken v. 'Cressman _ -

Civil Action No. 72-2057 (U.S. District-
Court, Pennsylvania, filed 1973).

.
o

'
. . .
. 7 . v

Plaintiffs: Junior high school studené'and his mother brought action.

Defendants: . /fhe Montgomery County~CommissiBners, the fiembers of the.
- : * Norristown Area School Board, the Sidperinténdent of Schools
of the Norristown Area School Board, and the Prlhclpal
of Stewart Junior High School. )

.

.

Factual Issues 1. Before suit was started, defendants did not obtain the -

Involved:~ -~ . . affirmative consent of parents to the part1¢1patlon of
© . their children in the Critical Period-of Interventidn .

"(CPI), which was a drug preventlon.progr§m. .

CPI contained no provision for studeﬁt consent,
Placement rn program is tantamount to‘negatlve labeling.

Questlonn31res asked personal and prlvate questions
about’ family and fellow students. . »

.
‘

Results: Right't5 privacy is on an equal or'péssibly more
"elevated pedestal than certain other individual
const&ifutional rlghts",and extends to: Juvenlles.

Waivers of constitutional rights,must be "know1ng,‘
lntelllgent, and done with &Sufficient awareness of
relevant circumstance and likely consequences" whlch

for juveniles, implies irnformed consent of the parents.

Questionnaires anuxrlng directly 'to the 1nd1V1dua1 s,
family relationship -and rearing as:well as’ 1nfbrmatloq
about’ perrs must gain the informed consent of:the ‘. .
. individual and family.

) Although not related directly to handicibped persons, the - ..
implications have great valididy for informed consent. N
Informed consent means that the pirents- must be given

. complete . ,information about the potentially deleterlogﬁ
effects, such as "séapegoating of nonparticipants and
sblf—fulfllllng prophecy," in .any program placement,

-

» Testimony .from the case 1nd1cates pos;}blé directions’
the cdurts are leaning.

- o ‘-

,"The average American:parent has a great and naive faith ™
in 'scientifically' constructed tests. This faith is-
reinforced by the unconscious' desire of ‘the more insecure

- wob- ~ Parents to avoid involvement and “to depend on profe551onals'&
to make the diffjcult decisions in the educatlon and "~

-




\\

n of their children o v e

probability, he is not clear regarding the
ications Qf the school 'psychologist' who is
likely to hold a master's degree in school psycholog

the psychology department of a college, or zlv-
ersgty, ut from an education school or department )
Chances arg great he has no%{ had significant supervision
in a hospltal, or outpatien clinic,_Br from a clinical
psycholog;st or psychiatrist. - He is likely t3 be
cons1dered 'untraimned' by the, persons that" parents have
in mind when they "'picture' a psychologlst e « '« ‘Informed
consent for'personullty testing should .be comparable to

- the informed Gonsent ideally obtained by a physician

prior to the performance of surgery S
' v + . . 1
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Publications )
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Friedman, Paul R. fhe
! Avon Books, 1976.

- 1,

¢ .
Rights of Mentally Retarded Persons. New York, .

. Av The Basic ACLU Guidé to A Mentally R n's.
" Rights (Paper. S1.50r ¢ ' ally Retarded Person's.

4

Issues 1h the Classifitation of Children, Volumes I and II. Edited by
.| : Nicholas Hobbs. San Francisco: Jossey Bass, 1975.

-~ The Mentally Retarded Citizen and the iaw. Edited by Michael Kindred, .
Julius Cohen, et. “al. New Ygrk: The Frée Press, c1976. 738:'p. ] o

..."Over sixXty academic and practicing lawyers, educ&Eoré, mental :
retardation professionals, social scientists, and concerned citizens .
explore the legal and social ch§nges that must take place before this
concept of citizenship can become reality for all mentally retarded’
individuals.” An extensive "Table of Cases" ig provided, as well as ———
an index. Sponsored by the President's Committee on Mental Retardation.
§§| ) ~ (The, Free Press; 866 Third Ave., New York, N.Y,. 10022. $18.95) ’

Right to Education: - Anatomy of the Pennsylvania case and its implicatigns .
) for exceptiondl children. Leopold Lippman, I. Ignacy Goldberg. New RN
York: Teachers College Press, cl973.

This publication gealé with the anatomy of the Pennsylvania-"ﬁight to
Education" case, which asserted in 1971-72 the right of every child,
no matter how handicapped, to receiye educational services appropriate

. to his/hgf abilities. (Teachers College Press, Columbia University, .
1234 Amsterdam Ave., New York, NY 10027. $7.50 hard cover. $3.50
. paperback.) i ) T ’ .
" School Law News, Education News Services Division of Capitol Publications,’
. Iné, Washington D,C. 2. ’ . -
L _An independent bizweekly (Ppublished every other Eriday) news service ”
.. O on legal developments affecting education. (Suite G-12, 2430 Penn- .
sylvania‘Ave., N.W., Washington, D.C. 20037. Telephone (202)452-1600
. Annual subscription rate, $75.00.) AU
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Free or Inexpensive Publications R ST
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AMICUS. Publication of the National Center for Law and the Handlcapeed. R
1235'North Eddy Street. South .Bend, Indiana 46617, ,

v ,the National Center for Law and the Handicapped)to dn. Institute funded
."by BEH and the Office of Human Development and spons@red by the American
" Bar Association and the National Association for Retarded Citizoeas and
operates through the Notre Dame Law"School. AMICUS~1s ublished bi-
monthly and contains current case summaries pertalnlng‘to the rights
of handlcapped individuals. :
1}
Chlldren Out of’ School in Amerlca, and Schools Su_penslons, Are The[ﬁHeLp1ng°‘
Children's Defense Fund. The Washington Research Pro:ect, Inc.
%]46 Cambrldge Street, Cambridge, Mass. 02138. -V

. D .
';ﬁ source for current litigation information on the rights of “children.

- ¢ '
Llearinghouse Review: National Clearinghouse for Legal Services. ‘National -
Clearinghouse for Legal Services, 500 North Michlgan Avenue, Suite 2220,
« Chicago, Illinois 60611, Annual subscription: $25 00. . .

-

This monthly publisation revviews current.court proceedings in a wide
range of areas. ' It includes-sections on current legislation and current
litigation in Education Law, Handlcapped Law, Mental Health Law, and-other
relevant- areas.
3 . v
Comg¥pd1um of Law Suits Establishing the Legal Rights of Mentally
Retarded Citizens. President's Committee on Mental Retardation.

~. Washington, D.C.: DHEW, 1974. ‘67 p. (DHEW Pub&iéation No. (OHD)
75-21007) ./ .

fia o .
R
"This compendium constitutes a survey of many of the completed or . .-
h\“‘~~PIesent;x‘g_nd1ng law suits which have established, or are seeking to
establish, ‘the legal and constitutionai—rights of mentally retarded
citizens...The list of cases involves a wide range of legal issues and

¥y comes From courﬁs in all areas of the country." (New Programs, Offlce -

of Civi]l Rights, DHEW, 330 Independence Ave., S.W.,.Washington, D.C. - S

20201. MNo charge.) ‘

Developmental Dzsabllltles Law Newsletter. No. 1 - 1975 ~ Law Reform . t

Project. columbus, Ohio: Ohio State Unlverslty.

x

Two issues have been publlShEd to date. Number 1 describes the law

Reform Project, and Number 2 deals with tee issue of zonlng for

. community homes. The §‘bject has also issued a“ memorandum reviewing

state protective service laws. On page 1 of the June D.D. Data,--

two more Project publications are descbabed (Law Reform Project, e
Developmental Disability Law, College of}% Law, Ohlo State University,
1659 N. High St., c°1uﬁ’fbus, Ohic 43210. No charge.)

Inegyallty in Education. Center'fdr Law and Education:

38 Kirkland Street, Cambrldge, Massachuset

Harvard University.
.00/year. -~

. [4
A journal that reyiews programs in education fromhe legal approach.
. The Center for Law and Edudation is an interdi €iplinary research institute
to pkomote reform in edugation through research and actlon on the legal
N implications of educdtional policies, partlcularly those pelieies affecting ,

equality" of educational opportunlty They have a lmst of,materzals they
publish. v ‘
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Journal of Law and Education Jefferson LaW'Book Compahy, 646 Main Street,
Cincinnati, Ohio 45201, Annual Subscription $25 00. /

. . This -quarterly publication emphasizes critical current-and °merging .ﬁg;gl
B issues én school law. It deals with macters that are on tne growing edge,

) ifAcluding historical, theoretical and other perspectives.

. Legal Change for the Handicapped Throuqh Litigatiog Edited by Alan Abeson

Arlington, Va.: State-Federal Information.@learinghouse for Exceptiodal
Children, 1973. 35 p. !

<

Yo
.,

\
‘ T This book is directed to persons unfamiliar with the litigation
| process yho are &ngaged in its study or- who may themselves ke consider-
ing initiating a_ lawsuit or poSSibly defending against one. In addition,
it is hoped that the book will assist administrators of programs for the
handicapped to ,clarify individual p:ogram‘weaknesses subject td legal
. . question. N (The Clearinghouse, Publigations' Sales, counéil for"
. Exceptional Children, 1920 Association/Drive, Reston, VA 22091 Stock
, | No. 100.- $3.75 prepaid.) e
<
Legal, Human, and Economic-Aspects of Developmental Disabilities. Earl E.
"Balthazar. Madison, Wiscons1n- Central Wisconsin Cology and Training
School, 1975. [Programs for the developmentally disabled:r - a multi-
disc1plinary approach no 9)

N +

Among the topics reviewed are the right to treatment, state guardian-
ship programs, and c¢itizen advocacy. ‘'With a multi~disciplinary perspective,_
e . . theé author summarizes current efforts and proposed reforms. Economic
. issues in DD programming are also discussed in this monograph (Erll
.. E. Balthazar, Ph.D., Research Department, Central Wiscons1n Colony, 317 .
Knutson Drive, Madison, Wisconsin 53704.% No charge.) . ) i

ﬁ“ Mental Disability Law Reporter. 1976K=Mental Disability Legal Resource -
v

‘ . -{ Center. Washington, D.C.: 'American Bar Association Commission Sn
" ‘\XLMentally Disabled. : .

“The Repmpdatemmw
lawyers, administratbrs, professionals, and advocates in e men

disability area. Its editions will offer a survey and analysis of major
legal developments, detailed summaries of pew court decisions and legis-
lative enactments, full texts of major opinions on legislatioh, articles
on legal and profeSSional topics,fnotices of important meetings and
publications, etc. The Resource Center is also,establishing an infor-
mation clearinghouse. (Thé Center, 1800 M. Street, N.W., Washington, =
D.C. 20036. -$25.00/law offices. $35. 00/others ). . A\

N .
Mental Retardation and the Law: A Report ogAStatus of Current Court Cases.
721- Prepared by Paul .R. Reiedman and Ronna Lee- Beck. Washington,,
D C.: . Preside: Committee .on Mental Retardation.. ° Y

’ ’ -

Thiiyz;ﬁrtérly publiaation summarizes and\updates cases pertaining to

- ) . the rights vf the mentally retarded, with® frequent’ features providing ,
. ana is of ‘important issues {(The Committee, Washington, D.C. 20201., B
‘No charge.) | Wt . N . ' ,X\
Programs, for the Handicapped. OffiCe for Handicapped IndiViduals, Department
of H&a}th, Education, and Welfare, Washington, D.C. 20201 No cha;ge.

A

’

A, free newsletter reViewing and suggesting pro’rams. .

A
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Report from Closer Look: National Information Center for the Handlcapped
P.0O, Box 1492, Washlngton,oD C 20013.

Quarterly report of current events,_places, people and things impacting
on handicapped individuals.

Free. N ;
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